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PENSI ONS:

Al'l assets of a pension fund vest in that fund. The ownership
of, or a right to a surplus usually only becomes an issue when
the fund is wound up. IN that eventuality it is extremely
doubt ful whether the menber and beneficiaries have any |egal
right to any surplus. On the amal gamation in the instant cause

the assets and surplus transferred to the amal gamated fund and
t he menber have no claim on the surplus.
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JUDGMENT

HANNAH, J.: The applicant is a pension fund registered in

terms of the provisions of the Pension Funds Act, 24 of
1956. On 1st September, 1994 another pension fund, nanely
the Rossing External Pension Fund ("REPF") which was
regi stered under the same Act in South Africa, amal gamated
with the applicant. In this application the applicant seeks
an order declaring that neither the respondents nor any

erstwhil e menmber of REPF:

(a) had any claim to any portion of the assets of or

actuarial surplus in REPF prior to its amalgamation

with the applicant; or

(b) has any claim against the applicant after t he
amal gamation and arising from the transfer of the
assets and liabilities of REPF to the applicant. The
respondents not only oppose the grant of such an order
but they make a counter-application in which they seek

the following relief:

(1) An order declaring a certain anmendnment to rule 42
of the rules of REPF and/or the anal gamati on of
REPF with the applicant to be an unfair |abour

practice.

(2) An order setting aside

(i) the amendment of rule 42 of the rules of

REPF;



(ii) the amal gamati on of REPF with the applicant.

(3) An order declaring that a certain dispute within
the ambit of the rules of REPF existed at the tine
of the amal gamation of the two pension funds and
that the existence of such dispute precluded the
amal gamation until such time as the dispute had
been resolved within the framework of REPF's rules

and
(4 An order directing the applicant and Rossing
Uranium Ltd, which conmpany was joined as a

respondent to the counter-application,

(i) to restore the status quo ante in respect of

REPF as it was before the amal gamati on; and
to deal with the dispute in question within

the framework of REPF's rul es.

The background to the application and counter-application is
as follows. The applicant was established with effect from
1st August, 1975 to provide pension and other benefits to
per manent enpl oyees of Rossing Uranium Ltd (Rossing), a
public liability conmpany incorporated in Nam bia. The
applicant is a defined benefit pension fund. Wth effect
from 1st Septenber, 1984 a second pension fund known as
Rossi ng South African Pension Fund was established in terns
of an agreement concluded on 20th August, 1984 between
Carveth Geach, Solon Trust (Pty) Ltd and Rossi ng. I[ts nanme

was changed to Rossing External Pension Fund on 28th August,



1989. REPF was formed to provide pension and ot her benefits
to enployees of Rossing at a tine when considerable
uncertainty existed as to the political future of Nam bia
and when fears were expressed that after the independence of
Nam bia difficulties mght be experienced in obtaining
payment of pension benefits to menmbers who had |eft Nam bia
to reside elsewhere. In order to ensure the continued
enmpl oyment of the many South African citizens enployed by
Rossing it was decided to register a pension fund controlled
in the Republic of South Africa in which country benefits
woul d be payable. REPF was registered in South Africa under
the provisions of the Pension Funds Act, 24 of 1956, and had
its registered office in Johannesburg. REPF was also a
defined benefit pension fund and pension benefits accruing
to members were in all respects identical to those accruing

to members of the applicant.

Subsequent to the independence of Nam bia on 21st March,
1990 the Registrar of Pension Funds for Nam bia assunmed
responsibility for the applicant as a Nam bian pension fund
whil st the Registrar of Pension Funds for the Republic of
South Africa retained responsibility for REPF as a South

African fund.

As it happened, the fears which had given rise to the
creation of REPF were not realised and it became obvious to
Rossing that there was no need to maintain two separate
pension funds for its enployees. Also the Registrar of
Pension Funds for Nambia as well as the income tax

authorities had indicated that various taxation benefits



avail able to employers and enployees would not be extended
to contributors to, or persons receiving benefits from a
South African pension fund. Rossi ng accordi ngly suggested
to the commttee of managenent of both the applicant and
REPF that consideration be given to the amal gamati on of the

two pension funds and to transfer the business of REPF to

t he applicant.

At this point it is convenient to set out those parts of the
rul es of REPF which are material to this application. Rul e

6 provided:

"The Fund shall be adm nistered by the Trustees,
in accordance with these Rules."

Rul e 7(a) provided:

"There shall be appointed a Conmmittee of
Managenment whose function shall be:

(i) to carry out such duties on behalf of the
Trustees as the Trustees authorise the
Committee to do.

(ii) to make recomendations to the Trustees on
any matter concerning the Fund: Provi ded

however that the Trustees shall not be bound
to act upon any such recommendation.”

The remainder of rule 7 dealt with the constitution of the
comm ttee of management. It consisted of six nmenbers of
whom t hree were appointed by Rossing and three were el ected
by the menmbers of the fund. The trustees in fact del egated

its powers of adm nistration of the fund to the comm ttee of

managenment .
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ng now to rule 42(c) this provided:

"Notwi t hstanding any provision to the contrary
contained in these Rules and subject to the
provi sions of Section 14 of the Act, the Trustees
shall, if the Conpany decides to replace this Fund
by another pension schene for its Enployees,
term nate the Fund and cal cul ate the proportionate
share of each Member in the Fund as set out in
Rul e 42(a) and then apply each Menber's share to
acquire benefits in such schenme; or, if this is
not possi bl e, to purchase from a registered
i nsurance Company fully paid-up annuities on the
lives of the Members concerned, which annuities
shall beconme payable as fromthe dates the Members
woul d have reached Retirenment Age had the Fund not
been term nated."

The rules, as is customary, provided for amendnents t

made.

Rul e 45 provided:

" (a) The Trustees may, on the recommendation of
the Committee or for any other reason, and
subject to Rule 45(b) hereunder, make such
new Rules or alter or rescind any existing
Rul es as they may deci de.

(b) Not wi t hst anding anything to the contrary
contained in these Rules any addition to or
amendment of these Rules shall be subnitted
to the Registrar for approval in accordance
with the Act. Copies of all amendnments or
additions to these Rules shall be sent to the
I nl and Revenue Authorities of the Republic of
South Africa and of Nam bia."

It is unnecessary to set out the remainder of Rule 45

Rul e

46 is of sone relevance. Thi s provided:

"Any dispute which may arise in regard to the
interpretation or application of these Rules shall
be decided by the Trustees after consultation with
the Actuary and the Trustees' decision shall be
final: Provided that if any party to such dispute
is dissatisfied with the decision, the Trustees
may by agreenment with such party refer the dispute
to arbitration by an independent Actuary."



The respondents contend that Rossing had an ulterior notive
for suggesting the amal gamation of the two pension funds.
There was an actuarial surplus in REPF of N$72 420 000.00
and the respondents contend that Rossing made the suggestion
in order to get access to this surplus. There can, in fact,
be no real substance in this contention because the surplus
bel onged to REPF itself and with an amal gamation would
belong to the applicant. Al'l Rossing could do was to
continue a contribution holiday which had commenced for both
Rossing and the members of the two funds on 1st January

1993 but nothing nmuch turns on that in this case.

Fol | owi ng the suggestion that the two funds be amal gamated
vari ous discussions took place and on 20th June, 1994 the
committee of management of REPF met to consider the matter

Present at the meeting was a quorum of menbers and the
settlor of Solon Trust (Pty) Ltd, Carveth Geach, in his
capacity as trustee and representative of the trust. The
committee resolved that the rules of REPF be amended subject
to the approval of the Actuary, the Registrar of Pension
Funds and the trustees so as to provide for the amal gamati on
of REPF with the applicant, the transfer to the applicant of
certain interests in REPF and certain ancillary matters.
The paynment of the bal ance of the assets of REPF was then to
be transferred to the applicant. The amal gamation was to
take place on 1st Septenber, 1994 and from the date of
amal gamat i on REPF woul d cease to exist and the interests of
all menmbers, pensioners and beneficiaries of REPF would, on
that date, be transferred to the applicant. Thereafter, all

such persons would be entitled to benefits from the
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applicant. The anmendnent was to be effected by adding a new

subrule (f) to rule 42.

On 21st June, 1994 the committee of managenent of the
applicant also net and it was resolved that the rules of the
applicant be |likewi se amended subject to the approval of the
Actuary and the Registrar of Pension Funds with effect from
1st Septenber, 1994 so as to permt the amal gamati on of REPF
with the applicant and to accept all menbers, pensioners and

beneficiaries of REPF as nmenbers of the applicant.

Al'l consents and approvals required to give effect to the
resolutions were granted and the anmendments to the
respective rules were effected and registered with the
Regi strars of Pension Funds in South Africa and in Nam bia.
The amal gamation duly took place on 1lst Septenber, 1994 and
the relevant certificate in ternms of section 14(1) (e) of the
Pensi on Funds Act, 1956 was issued by the Registrar of
Pensi on Funds for Nam bia on 7th September, 1994 and by the
Regi strar of Pension Funds for South Africa on 31st January,
1995. The actuarial surplus transferred to the applicant as
at 1st September, 1994 in pursuance of the anmal gamati on was

in the region of N$100 000 000.

Prior to the amendments to the rules being effected Rossing
arranged for semnars to be held to enable menbers of REPF
to be advised as to their rights and options arising from
the amal gamation of the two funds and during one of these
sem nars certain menbers of REPF formed a commttee of their

own whi ch becane known as, and to which | shall refer as,
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the ad hoc comm ttee. The three menbers of this commttee
are the three respondents to this application. Thi s
committee organised a petition and by letter dated 27th
July, 1994 addressed to the chairman of the committee of
managenment of REPF raised certain objections to the proposed
amal gamat i on. Various discussions then took place and then
by letter dated 1st August, 1994 the ad hoc commttee
informed the chairman of the commttee of management for
REPF that in general everyone seen was happy with the
options but required answers to a number of questions.
Ot her correspondence emanated from the ad hoc conmttee and
by letter dated 9th August, 1994 the secretary to REPF wrote
areply to the letter dated 1st August. Earlier in 1994 all
members of REPF had been given an option form which they
were requested to conplete specifying how their actuarial
interest in REPF should be dealt with on amal gamati on. I'n
the letter dated 9th August, 1994 the secretary to REPF
stated, inter alia, that the date by which options were to
be exercised had been extended by one week to 19th August,

1994 and the letter continued:

"As was stated by the Chairman to you at the
meeting, it is not the conpany's intention to ride
rough shod over the rights of members, and we bona
fide believed that the Commttee's decision to
amal gamate the REPF with the RPF met with the
approval of the majority of the menmbers of the
REPF. If we were wrong in our assessnment of the
position we are quite prepared to revoke the
deci sion, annul the rule change, and restore the
status quo.

Accordingly if the nunber of option forms not
returned or returned with no option expressed as
at 19 August exceeds 50% of the total active and
disability menmbership, then the issue wll be
referred back to the Commttee of Management with
a view to determ ning whether or not to proceed
with the amal gamation of the two funds."
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Further correspondence ensued and on 24th August the ad hoc

commttee wwote as follows to the secretary to REPF:

"During a comunication nmeeting held with the
petitioners and other menmbers of the REPF on 23
August 1994 in the Swakopmund Town Hall the
followi ng resolution was unani mously adopted.

The said nenmbers are not in agreement with your
interpretation of Rule 42 with regard to surplus

and herewith register a dispute under Rule 46 of
the REPF rules.”

The interpretation of Rule 42 to which reference is made is
set out in the letter dated 9th August, 1994, nanmely that
the Fund has a duty to protect the rights and reasonable
benefit expectations of its menmbers and that this duty is
satisfied provided that the Fund offers alternative benefits
at least equal to the previous benefits under the Fund's

rul es.

The secretary to REPF wrote to the ad hoc commttee on the
sanme day as the dispute was registered asking for their
written subm ssion to the trustees so that the dispute could
be referred to the trustees in terms of rule 46. Then on
13th October, 1994, sonme six weeks after the amal gamation
had taken place, the erstwhile chairman of REPF received a
letter from attorneys acting for menmbers of REPF stating
that the dispute subm ssion was being prepared by counsel
and reserving the nmenbers’ rights flowing from the
di ssolution of the previous fund. Following this letter
there were requests by the ad hoc conmttee for certain
financial statenments and then by letter dated 10th April,

1995 the ad hoc comm ttee again declared a dispute in terns
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of the rules of REPF and made the followi ng subm ssions:

"1. That the proportioning of assets of the REPF
shoul d take place according to the provisions
of Rule 42(a) as referred to in Rule 42(c).

2. We dispute the basis on which the Registrar
of Pensions granted his approval.

3. We dispute the conpany's ability to use the
contribution holiday approach.

4. We dispute the adherence to the Rules by the
Comm ttee of Management.

5. That we mke a case for reinmursenment of
costs and expenses incurred, related to or

directly flowing fromefforts to resolve this
di spute.”

Various neetings of the commttee of managenent of the
applicant took place after receipt of the letter dated 10th
April, 1995 with a view to determining how the dispute
should be resolved and the commttee began preparing a
subm ssion to arbitration under rule 46 of the rules of the
REPF. However, the chairman of the commttee expressed
reservations as to whether or not the matter could proceed
as REPF had been amal gamated with the applicant and the

trustees appeared to be functus officio. And in any event

any arbitral award would be unenforceable as REPF was no
| onger possessed of any assets following their transfer to
the applicant. Legal opinion was sought and on 17th July,
1995 the committee of management of the applicant resolved

that the present application be brought.

Before <considering the merits of the application and
counter-application | will deal briefly with three points in

limne raised on behalf of +the respondents. It was
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subnmitted that not only the erstwhile nenbers of REPF should
have been joined as parties to the application but so should
the Regi strar of Pension Funds for Nam bia and the Registrar
of Pension Funds for South Africa. The other point was that

the applicant has no |ocus standi in that prior to

amal gamation it was a separate legal entity from REPF with

no interest in that fund.

M Loxton, on behalf of the applicant, conplained that the
point that erstwhile menmbers of REPF were not joined had not
been rai sed on the papers and, assum ng there to be nerit in
the point, the applicant had therefore been deprived of the
opportunity of rectifying the matter. In any event, said M
Loxton, the respondents claimin their replying affidavit to
represent 82.25% of the erstwhile members. However, as a
practical solution M Loxton suggested that the prayer for
relief be amended by |limting the reference to "any
erstwhile member of the Rossing External Pension Fund" to
"those nenbers of the Rossing External Pension Fund who are
represented by the respondents in this application" and M
Pel ser, for the respondents, conceded that such an amendment
woul d not only meet the point raised but that it could not

be objected to. The prayer will accordingly be anended.

As for the non-joinder of Registrar of Pension Funds for
Nam bi a and the Registrar of Pension Funds for South Africa,
M Loxton submitted that the relief sought does not affect
either Registrar at all. Both are creatures of statute and
the powers of both stem from the statute creating them

Once they have registered a change of rules and issued
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certificates in terns of section 14 of the Pension Funds

Act, 1956 they become functus officio. | agree with this

submi ssion and find no merit in the point advanced on behal f

of the respondents. As the 1locus standae point was

abandoned by M Pelser that disposes of the points in

limne.

It is convenient to deal first with the counter-application
and then with the nmerits of the main application. The
relief sought in the first prayer  of the counter-
application, namely an order declaring the amendment to rule
42 of the REPF and/or the amal gamation of REPF with the
applicant to be an unfair |abour practice, was abandoned by
M Pelser so it is unnecessary to say anything further about
t hat . The relief sought in the remmining prayers was aptly
descri bed by M Loxton as an unscrambling of eggs. \What the
respondents seek is an order declaring that a dispute
existed at the time of the amal gamation of the two funds
firstly as to whether the anmendnent of rule 42 should be
proceeded with and secondly as to whether rule 42(f)
conmplied with section 14(1)(c)(i) of the Pension Funds Act,
1956. Then, assuming such an order is granted, t he
respondents seek a further order declaring that the
exi stence of such a dispute precluded the amal gamati on until
such time as the dispute had been resolved. And on the
basis of this order they seek to have the amendnent which
was affected to rule 42 and the amal gamati on which foll owed

t hereupon set aside, the status quo ante restored and an

order that the dispute be dealt with in accordance with the

rules of REPF. The relief sought therefore depends



essentially on the existence of a dispute as to whether the
amendment to rule 42 should be proceeded with and as to
whet her rule 42(f) conplied with section 14(1)(c)(i) of the
Act . I say essentially because there is a subsidiary
guestion whether the dispute procedure set out in rule 46

even enconpasses an anmendment nmade to the rul es.

M Pelser argued that when the whole background to the
matter is considered it becomes clear that what concerned
the respondents and those they represented was not just the
interpretation of rule 42 and the interest of the menbers of
REPF in the actuarial surplus but the loss of that interest
as a result of the amendnent to rule 42 which brought about
the amal gamati on. When determning this matter counsel
invited the Court to look behind the words actually used
when the di spute was decl ared. Wth all due respect | can
see no justification for doing so. The only dispute
declared prior to the amal gamation was expressed to be a
di spute concerning the interpretation of rule 42 with regard
to the surplus and that dispute clearly did not extend to
the amendnent of rule 42 by the insertion of rule 42(f) . It
was viewed in that way by the secretary to REPF who wrote in

his letter dated 24th August, 1994 to the ad hoc comm ttee:

"1 acknow edge receipt of your menorandum of 24th
August, 1994 declaring a dispute in respect of the
interpretation of the Commttee of Managenment as
to the vesting of the actuarial surplus of the
Rossi ng Pension Fund."

and the ad hoc commttee, if in fact it saw the ambit of the

di spute differently, did not seek to correct him as it
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shoul d have done. It was only much later on 10th April,
1995 that the ad hoc commttee sought to enlarge the scope
of the dispute. By that tinme it was much too | ate. The
amendment had been effected and the anmal gamation had taken
pl ace. The non-determ nation of the dispute declared by the

ad hoc conmittee prior to the amal gamation did not preclude

t he amal gamati on taking place.

Al t hough it is not strictly necessary to decide the matter
| entertain, in any event, strong doubts whether the dispute
procedure set out in rule 46 enconpassed a dispute as to
whet her an amendnent to the rules should be made. The rule

was expressed to apply to any dispute:

o which may arise in regard to the
interpretation or application of. "

the rul es. The meaning which | consider should be given to
"application" in this context is "put into practical
operation" (Shorter Oxford Dictionary 3rd Ed.) and that, in
my view, does not enbrace an anmendment to the rules. I am
reinforced in this view by the fact that rule 46 provided
for the trustees to decide the dispute. As it was the
trustees who were enpowered to nmake amendments to the rules
they would be judges in their own cause if they were

required to decide a dispute as to whether an amendnment

shoul d be made or not.

As already indicated, the further relief sought by the
respondents is dependent on a favourable finding with regard

to prayer 2. In amending rule 42 so as to effect the
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amal gamation with the applicant REPF followed all proper
procedures and obtained all requisite authorisation. The
menbers of the fund had elected representatives on the
committee of managenment and if they were dissatisfied with
the conduct of those representatives and the decisions and
recommendati ons they were party to they could have had them
removed from office and replaced with representatives in
whom they had nmore confidence. They took no such step and
in the event were bound by the conduct of their elected
representatives. In ny view, it is not now open to the
respondents to challenge the decision of the committee of

management to approve the amendment of rule 42.

A further point taken by M Loxton, and a point which in ny
vi ew has substance, concerns the question of jurisdiction.
The amendnment of rule 42 was approved by the Registrar of
Pensi on Funds in South Africa, as it had to be in ternms of
section 12(2) of the Pension Funds Act, 1956, and was
regi stered by the Registrar pursuant to section 12(4) of
that Act. In order for the amendnent to be set aside the
deci sion of the Registrar in South Africa to approve it and
to register it would also have to be set aside and this
Court, of course, has no jurisdiction over the Registrar in

South Africa.

The sane goes for the actual amal gamati on of REPF which the
respondents seek to have set aside. REPF was registered in
South Africa and section 14 of the Pension Funds Act, 1956
provides that no transaction involving the amal gamati on of

any business carried on by a registered fund with any



busi ness carried on by any other person shall be of any
force or effect unless the Registrar has certified that
various requirements have been satisfied. The Registrar in
South Africa did so certify and in attacking the regularity
of the amalgamation the respondents are attacking the

deci si on of the Registrar.

In nmy judgnent the respondents are not entitled to the
relief sought in t he counter-application and t hat

application nmust be dism ssed with costs.

Coming now to the main application, that application has
been brought in order to resolve the dispute whether the
respondents, and other erstwhile nenbers of REPF represented
by the respondents, had any claim to any portion of the
assets of, or actuarial surplus in, REPF prior to its
amal gamation with the applicant or have any claim against
the applicant after the amalgamation and arising from the
transfer of the assets and liabilities of REPF to the

applicant. The matter can, in nmy view, be disposed of quite

briefly.

In terms of the rules of REPF its menmbers were entitled to
defi ned benefits upon the happeni ng of defined events. They
had no rights to benefits other than those described by the
rules or conferred by the Pension Funds Act, 1956. Section

5(1)(b) of the Act provides:

"(1) Upon the registration under this Act -

(b) of a fund which is a pension fund
organi sation in terms of paragraph (b)
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of the said definition, all the assets,
liabilities and obligations pertaining
to the business of +the fund shall,
notw t hstandi ng anything contained in
any law or in the menorandum articles
of association, constitution or rules of
any body <corporate or unincorporate
having control of the business of the
fund, be deemed to be assets, rights

liabilities and obligations of the fund
to the exclusion of any other person

and no person shall have any claim on
the assets or rights or be responsible
for any liabilities or obligations of

the fund, except in so far as the claim
has arisen or the responsibility has

been i ncurred in connection with
transactions relating to the busi ness of
t he fund;

It is clear fromthis section that all assets of a pension

fund vest in that fund.

In the case of REPF there was in 1994 a substantia
actuarial surplus. This, of course, could be used to
i nprove benefits to menbers or, as in fact happened, to
provide a contribution holiday. The ownership of, or a
right to, a surplus usually only beconmes an issue when the
enpl oyer ceases to carry on business. And so one finds rule
42(a) providing that in such an eventuality the [|iquidator
of the fund nust realise the assets and apportion the
proceeds amongst the nmenmbers, pensioners and beneficiaries
on an equitable basis recommended by the actuary and
approved by the trustees and by Rossing and use the anount
avai |l abl e for each nmenmber to purchase an annuity. However,
whet her the members and beneficiaries have any legal right
to a surplus in the fund in such circunstances is extrenmely

doubt f ul . As was said by Jones, J. in Sauls v Ford South

Africa Pension Fund and Others. Case no. 1878/ 87 SECLD




(Unreported):

"I would add that | amby no neans satisfied that,
even where the Fund is to be liquidated on one of
the grounds nmentioned in rule 45(a), the applicant
could require the liquidator to distribute to its
members any surplus which m ght beconme avail able
on liquidation. There is no provision in the rule
for this. Apart, once again, from being a
violation of the liquidator's discretion, it seens
to me that menbers and beneficiaries have no | egal
right to such a surplus in this sort of fund,
which is established and underwritten by the
enpl oyer, and which confers defined benefits upon
its beneficiaries. See In re Inperial Foods
Limted s Pension Scheme (1986) 2 All ER 802 and
Re Courage Group's Pension Schenmes, Ryan & Ot hers
v Inperial Brewing and Leisure Limted and Gt hers
(1987) 1 AT ER 528.°"

In the present case, of course, the respondents cannot even
rely on any claimthey may have had under rule 42(a) or (c)
because the amalgamation of REPF with the applicant took
pl ace in accordance with the new rule 42(f) and in terns of
section 14 of the Pension Funds Act, 1956 which applied both
in South Africa and in Nam bia. The requirenments of the Act
were met and, as already pointed out, both the South African
and Nami bi an Regi sters registered the amendnent and duly
approved the amal gamati on and transfer. Section 14(2) of

the Act provides:

"(2) \henever a scheme for any transaction
referred to in sub-section (1) [and this
i ncl udes an amal gamati on] has cone into force
in accordance with the provisions of this
section, the relevant assets and liabilities
of t he bodi es so amal gamat ed shal |
respectively vest in and beconme bindi ng upon
the resultant body, or as the case may be,

the relevant assets and liabilities of the
body transferring its assets and liabilities
or any portion thereof shall respectively

vest in and becone binding upon the body to
which they are to be transferred."”
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It is clear, t herefore, t hat unl ess and until t he
amal gamati on of REPF with the applicant and the transfer by
REPF of its assets and liabilities to the applicant pursuant
to the provisions of section 14 is set aside only REPF had
any claimon its assets, including any surplus, prior to the
amal gamati on and transfer and only the applicant has any
claimon the conbined assets, including any surplus, after
the amal gamation and transfer. It must follow that the
respondents and any other erstwhile nmenbers of REPF had no
claimto the assets of, or surplus in, REPF prior to the
amal gamati on nor do they have any claim to such assets or
surplus after the amal gamati on. The order prayed for in the
mai n  application wll therefore be granted but as the
applicant does not seek an order for costs in the main

application there will be no order as to costs.

In the result the follow ng orders are made:

1) It is declared that neither the respondents nor those
former menbers of the Rossing External Pension Fund (in
i quidation) who are represented by the respondents in

this application:

(a) had any claim to any portion of the assets of or
actuarial surplus in the said Fund prior to its

amal gamation with the applicant;

(b) has any claim against the applicant after the
aforesaid amalgamation and arising from the

transfer of the assets and liabilities of the



(c)
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Rossi ng External Pension Fund to the applicant;

The counter-application is dismssed with costs

including the costs of

two counsel.
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ON BEHALF OF THE APPLI CANT:

I nstructed by:
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