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CONSTI TUTI ONAL LAW

Trials - Must take place within a reasonable time, failing
whi ch accussed shall be rel eased. Magi strate's Court is not
a "conpetent Court"™ in terms of Article 25(2). - But it is
inmplicit in the ternms of Article 12 that a trail court,

i ncluding magi strate's courts, has the power, authority and
duty to ensure that the fundamental rights entrenched in
that Article are observed. - This includes the right to be
tried within a reasonable time. - A Magistrate's Court also
has the power to release an accused prisnant to Article
12(2) in terms of Article 5. - General approach when dealing
with an application nade pri snant to Article 12(2)
considered. - "Released" in Article 12(2) neans released
from further posecution.
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HANNAH, J: This review concerns the interpretation and

application of Article 12(1)(b) of the Constitution which

provi des that:

"A trial referred to in Sub-Article (a)
hereof shall take place within a reasonable
time, failing which the accused shall be
rel eased. "

The brief facts of the case leading to the nmagistrate
sending it for review are as follows. On 25th June, 1993
the accused appeared before the Karibib Magistrate's Court
on charges of attenpted nurder, negligent use or handling of
a firearm assault with intent to do grievous bodily harm
and resisting, obstructing or hindering a police officer in
the exercise of his duties. Ms Figueira, who appeared

before us as am cus curiae and to whom the Court is indebted

for her assistance, indicated that she had reason to believe
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that at that early stage of the proceedings no charges at
all had been fornulated but |ooking at the record that does
not seemto me to have been the position. As | understand
the record brief statements of the <charges had been

formul ated but wi thout particulars.

On 25th June, 1993 the case was postponed to 30th June for
further investigation and on 26th June the accused was
rel eased on bail. Then on 30th June the prosecution and the
accused's attorney informed the Court that 4th August had
been agreed as the date of trial and the case was postponed
to that date. On 4th August no interpreter was avail able
and the case was further postponed to 9th September, the
defence attorney indicating that he had no objection. On
9th Septenmber a further postponenent was granted to 7th
Oct ober because the Prosecutor-General had not yet made a
decision in the matter and as the accused was absent a
warrant was issued for his arrest. Apparently the accused's
absence was with the consent of the State and the issue of
the warrant of arrest on this occasion and the provisional
cancellation of his bail at the next hearing were nmere
formalities. What is of some relevance is that on 7th
Oct ober the magi strate, after noting on the record that bail
was provisionally cancell ed, added "Final order 27/10/93 as
requested by Attorney" and as the case was postponed to that
date Ms Figueira suggested that this meant that a final
post ponenent had been granted. However, it seens to me nore
likely that the words in question referred to the date when
the provisional order cancelling bail would becone final and

not to a final postponement. One sees the same words
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recorded on 27th October when the case was once again

post poned because of the lack of an interpreter.

On 1st December the case was postponed by agreement to 23rd
February, 1994 and it is clear fromthe record that that was
the date when it was intended that the actual trial would
take place. Apparently the defence attorney asked for the
post ponenment to that date because he had not received the
Prosecutor-General's decision that the trial should take
place in the magistrate's court timeously and because he
wanted to be served with the charges well in advance of the
trial date so that he could have the opportunity to request

further particul ars.

On 23rd February, 1994 the accused was represented by
counsel and counsel conpl ained that despite letters witten
by his instructing attorney to the prosecutor in November
and January a copy of the charge sheet had only been
provi ded that very norning. | take this to nean a copy of
the particularised charges to be found in the record. He
contended that the defence was entitled to seek further
particulars and if the case were to proceed that day the
defence woul d be deprived of that opportunity. He submtted
that the case should not be heard that day or at all. He
said that the State had provided no explanation why the
charge sheet had not been supplied tineously and submtted
that the Court should release the accused in ternms of
Article 12(1)(b) of the Constitution. The prosecutor
responded by giving the rather |ame excuse that his odfice

had run out of stationery and the magistrate, clearly not
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i mpressed, then held that as the accused had not been given
an adequate opportunity to prepare his defence by reason of
the late service of the charges and as mre than a
reasonabl e period of tine had el apsed for his trial to take
pl ace an order should be made releasing him from his trial

and such an order was made.

Subsequent to 23rd February the magistrate had second
t houghts about this order and on 9th March she submtted the
record to this Court for review expressing the opinion that
she had had no jurisdiction to make the order. After a
further unfortunate delay the matter was finally argued and

j udgenment was reserved.

The points set down for argunent were as follows:

1. Was the magistrate correct in holding that
the trial of the accused had not taken place
within a reasonable time as required by

Article 12(1)(b) of the Constitution?

2. If so, is the Magistrate's Court a conpetent
Court in terns of Article 25(2) to take the
necessary action to enforce or protect the

right of an accused to a fair trial?

3. Was it conpetent for the magistrate to order
that the accused be released and what is the

effect of such order?
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Article 25 of the Constitution is headed:

"Enforcenment of Fundanmental Rights and Freedont

and Sub-Article (2) provides:

"(2) Aggrieved persons who claim that a
fundamental right or freedom guaranteed
by this Constitution has been infringed
or threatened shall be entitled to
approach a conpetent Court to enforce or
protect such a right or freedom and may
approach the Onbudsman to provide them
with such |egal assistance or advice as
they require, and the Ombudsman shall
have the discretion in response thereto

to provi de such | egal or ot her
assi stance as he or she may consider
expedi ent . "

"Conpetent Court" is not defined in the Constitution but it
seems to nme clear that what is nmeant by "a conpetent Court”
is a court which has jurisdiction to hear and adjudicate a
claim brought in ternms of Sub-Article 2. The Hi gh Court
clearly has such jurisdiction (see Article 80(2) and section
2 of the High Court Act, No. 16 of 1990) but in ny opinion
a Magistrate's Court has not. Article 83(1) provides that:
"Lower Courts shall be established by Act of
Parliament and shall have the jurisdiction

and adopt the procedures prescribed by such
Act and regul ati ons nade thereunder.™

Lower courts are established under the Magistrates' Courts
Act, No. 32 of 1944, and it is clear from the ternms of
Chapter VI of that Act (civil jurisdiction) and Chapter XlI
(crimnal jurisdiction) t hat the jurisdiction of a

magi strate's court does not extend to a claim brought in
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terms of Article 25(2) . The second question nust therefore

be answered in the negative.

However, it by no means follows from the foregoing
conclusion that it was not conpetent for the magistrate to
make the order in question. Article 25 is concerned with
specific and independent claim made by aggrieved persons
that a fundamental right or freedom guaranteed by the
Constitution has been infringed and while such clainm must
be made in proceedings before the High Court it does not
mean that a magistrate's court has no jurisdiction to ensure
the observance of certain fundanmental rights guaranteed by
the Constitution during the course of proceedi ngs which take
pl ace before it. I ndeed it would, in ny view, be absurd if
that were not the case when regard is had to the provisions
of Article 12. That Article provides, inter alia, that all

persons shall be entitled to a fair and public hearing, that

judgments in crimnal cases shall usually be given in
public, that all persons charged with an offence shall be
presumed innocent until proven guilty and that all persons
shall be afforded adequate time and facilities for the

preparation and presentation of their defence before the
commencement of and during their trial. Obviously a
magi strate's court, like any other trial court, nust ensure
that these constitutional rights are observed in proceedings
conducted before it and | see no reason in logic or |aw why
the sane should not apply to the observance of the
requi rement set out in Sub-Article (1) (b) that a trial
referred to in Sub-Article (1)(a) shall take place within a

reasonable tine, failing which the accused shall be



rel eased.

In ny view, it is inplicit in the terns of Article 12 that
a trial court has the power, authority and indeed the duty
to ensure that the fundamental rights entrenched in that
Article are observed in proceedi ngs conducted before it and
it is unnecessary to |ook for some express provision in the
Constitution to that effect. However, if one does | ook for
an express provision cloaking all trial courts with the
authority to order the release of an accused whose trial has
not taken place within a reasonable tinme such provision is,
in my opinion, to be found in Article 5. That Article

provi des:

"Article 5 Protection of Fundanental Rights
and Freedons

The fundamental rights and freedons enshrined
in this Chapter shall be respected and upheld
by the Executive, Legislature and Judiciary
and all organs of the Government and its
agenci es and, where applicable to them by
all natural and | egal persons in Nam bia, and
shall be enforceable by the Courts in the
manner hereinafter prescribed.”

(M enphasi s)

Article 12(1)(b) provides that the manner in which the
fundanental right to be tried within a reasonable tinme shall
be enforced is by ordering the release of the accused and as
Article 5 refers to courts generally enforcing fundanenta
rights that nmust, in my opinion, enbrace lower trial courts
as well as the High Court. The first part of the third

guestion is therefore answered in the affirmative.

It is convenient to deal with the general approach to be
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adopted when considering the second question before
consi dering what is meant by the word "released" in Article
12(1)(b). The question is whether in the circunstances of
the present case the accused's right to be tried within a
reasonable tinme would have been infringed if his trial had

taken place any later than 23rd February, 1994.

The gener al approach when construing constitutional
provisions is that the provisions are to be "broadly,

l'i berally and purposively" interpreted: Governnent of the

Republic of Nam bia v Cultura 2000 and Another 1994(1) SA

407 (NrBC) at 418 F, and if this canon of construction is to
be relied upon it is as well to identify expressly the
underlying purpose of the constitutional provision under
consideration. In Re Manmbo 1992(4) SA 245 (ZS) Gubbay C.J

set out what, in his view, was the purpose underlying the
right to be afforded a fair hearing within a reasonable tinme
under section 18(2) of the Constitution of Zi mbabwe and, if
I may respectfully say so, the words used also aptly
descri be the underlying purpose of Article 12(1)(b) of the
Nami bi an Constitution. I can do no better than quote what

the |l earned Chief Justice said at p. 248 C - 249 D

"I'n the opinion of the Supreme Court of the United
States, the speedy trial guarantee in the Sixth
Amendment to the Constitution is

"designed to m nimse the possibility of
| engthy incarcerationprior totrial, to

reduce the |esser, but nonet hel ess
substanti al , i mpai r ment of i berty
i nposed on an accused while rel eased on
bail, and to shorten the disruption of

life caused by arrest and the presence
of unresolved criminal charges'.

See: United States v MacDonald (1982) 456 US 1 at
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8, adopted in United States v Loud Hawk (1986) 474
US 302 at 311.

These words aptly describe the main purpose of the
right to be afforded a fair hearing within a
reasonable tine under s 18(2) of the Constitution
of Zi nbabwe, namely, to mnimse the adverse
effect on the person charged flowng from the
pendi ng disposition of a still to be determ ned
crim nal charge. The right, therefore, recognises
that, with the passage of time, subjection to a
crimnal charge gives rise to restrictions on
liberty, i nconveni ences, soci al stigma and
pressures detrinental to the nmental and physical
heal th of the individual. It is a truismthat the
time awaiting trial must be agonising for accused
persons and their immediate famly. | believe
that there can be no greater frustration for an
i nnocent charged with an offence than to be denied
the opportunity of denmonstrating his lack of guilt
for an unconscionable tinme as a result of delay in
bringing himto trial.

The right recognises, also, that an unreasonable
delay may well i npair the ability of t he
individual to present a full and fair defence to
t he charge.

Trials held within a reasonable time have an
intrinsic val ue. If innocent, the accused should
be acquitted with a m nimum of disruption to his
social and famly relationships. If quilty, he
should be convicted and an appropriate sentence
i mposed wi t hout unreasonabl e del ay. Hi s interest
is best served by having the charge disposed of
within a reasonable time so that he may get on

with his life. A trial at sonme distant date in
the future, when his circunmstances nmay have
drastically altered, may work an additional

hardship upon him and adversely affect hi s
prospects of rehabilitation.

Al t hough s 18(2) is ~concerned with ensuring
respect for the rights of the individual, its
enf orcenment, which may from tine to time
admttedly allow the guilty to go unpunished,
nevert hel ess benefits society as well. There is

a collective interest in making certain that those
who commit crimes are brought to trial quickly and

dealt with fairly and justly. Speedy trials
strengthen this aspect of the community interest.
| mport ant practi cal advantages flow from an

expedi tious resolution of the charges, the nature
of which can be stated no nore eloquently than in
the words of Cory, J. in Rv Askov (199) 49 CRR 1
(Supreme Court of Canada) at 20:

" There can be no doubt that menories
fade with time. Wtnesses are likely to
be more reliable testifying to events in
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the inmmedi ate past as opposed to events
that transpired many nmonths or even
years before the trial. Not only is
there an erosion of the witnesses

menory with the passage of tinme but
there is bound to be an erosion of the

wi tnesses themsel ves. W tnhesses are
peopl e; they are moved out of the
country by their enployers; or for

reasons related to famly or work they
nove from the east coast to the west
coast ; t hey becone sick and unable to
testify in court; they are involved in
debilitating accidents; they die and
t heir t esti nony is forever | ost.
W t nesses, too, are concerned that their
evi dence be taken as qui ckly as
possi bl e. Testifying is often thought
to be an ordeal. It is something that
wei ghs in the m nds of wi tnesses and is
a source of worry and frustration for
them until they have given their
testinmony.

It can never be forgotten that the
victimse may be devastated by crin nal
acts. They have a special interest and
good reason to expect that crimna
trials take place within a reasonable
time. Froma wider point of view, it is
fair to say that all crinme disturbs the
community and that serious crime alarns
the community. Al menmbers of the
community are thus entitled to see that
t he justice system wor ks fairly,
efficiently and with reasonabl e
di spat ch. The very reasonabl e concern
and alarm of the community which
naturally arises from acts of crinme
cannot be assuaged until the trial has
taken pl ace. The trial not only

resolves the guilt or innocence of the
i ndi vi dual, but acts as a reassurance to
the community that serious crinmes are
i nvestigated and that those inplicated
are brought to trial and dealt with
according the |aw.'

See al so Barker v Wngo (1972) 407 US 514 at 519-
20. "
"Reasonabl e" is, of course, a relative term and what

constitutes a reasonable tine for the purposes of Article 12

(1) (b) nust be determ ned according to the facts of

i ndi vi dual

each

case. The courts nmust endeavour to bal ance the



fundamental right of the accused to be tried within a
reasonable time against the public interest in the
attainment of justice in the context of the prevailing
econom c, social and cultural conditions to be found in

Nam bi a: Bell v Director of Public Prosecutions of Jamica

and Anot her (1985)2 ALL ER (PC) 585 at p 591 - 592. MWhat is

required at the end of the day is a value judgment. In both
the Bell case (supra) and the M anbo case (supra) the
respective courts looked to the judgnent of Powell J. in

Barker v Wngo (supra) for guidance when deciding what

factors the court should take into account in assessing
whet her an accused has been deprived of his constitutional
right to be tried within a reasonable tinme and, in nmy view,

it is appropriate for the courts of this country to do

i kewi se. The four factors identified by Powell J. are as
foll ows:
1. Length of del ay
"Until there is some delay which is
presunptively prejudicial, there is no
necessity for inquiry into the other
factors that go into the bal ance.

Nevert hel ess, because of the inprecision
of the right to speedy trial, the length
of delay that will provoke such an
inquiry is necessarily dependent upon
the peculiar circunstances of the case.
To take but one exanple, the delay that
can be tolerated for an ordinary street
crime is considerably less than for a
serious, conpl ex <conspiracy charge."”
(pp 530 - 531)

2. The reasons given by the State justify
the del ay.

"A deliberate attenpt to delay the tria
in order to hanper the defence should be
wei ghed heavily against the governnent.
A nore neutral reason such as negligence
or overcrowded courts should be weighed
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| ess heavily but neverthel ess shoul d be
consi der ed si nce t he ul ti mate
responsibility for such circunstances
must rest with the government rather

than the defendant. Finally, a valid
reason, such as a missing witness,
should serve to justify appropriate
del ay. " (p 531)

3. The responsibility of the accused for

asserting his rights.

"Whet her, and how, a defendant asserts

his right is <closely related to the
ot her factors we have nentioned. The
strength of his efforts will be affected

by the length of the delay, to sone
extent by the reason for the delay, and
nost particularly by the per sonal
prejudice, which is not always readily

identifiable, that he experiences. The
nore serious the deprivation, the nore
likely a defendant is to conplain." (p
531)

4. Prejudice to the accused
" Pr ej udi ce, of course, should be

assessed in the light of the interests
of defendants which the speedy trial was
designed to protect. This court has
identified three such interests: (i) to
prevent oppressive pretrial incarnation;
(ii) to mnimse anxiety and concern of

the accused; and (iii) to limt the
possibility that the defence will be
impaired. Of these, the nost serious is
the | ast ce If witnesses die or

di sappear during a delay, the prejudice
is obvious. There is also prejudice if
defence witnesses are unable to recall
accurately events of the distant past.

Loss of nmenory, however, is not always
reflected in the record because what has
been forgotten can rarely be shown." (p
532)

These four factors are not necessarily the only factors to
be taken into account when assessing whether an accused has
been deprived of his right to be tried within a reasonable
time but they are the nobst obvious factors to be taken into
account when perform ng the bal ancing exercise. And it is

i nportant to re-enphasise that the weight to be given to
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each factor will vary according to prevailing circunstances.
When we reach the stage when Nam bia is equipped with a
noder n, well -trained and efficient j udi ci al system the
courts will undoubtedly be nmuch |less tolerant of delays than
they are at the present time when, for a variety of reasons,

such a system has yet to be established.

| conme now to the meaning to be given to the word "rel eased”
as used in Article 12 (1) (b) . This question was briefly

considered by OLinn, J. in S v Strowtzki 1995(1) BCLR 12

(Np at 35 - 36. Having referred to what is called in the
United States "dism ssal with prejudice” and the fact that
according to certain witers this remedy is only perm ssible
in the United States where the ability of the accused to
defend hinmself is gravely inpaired, the |learned judge

conti nued:

"The Nam bian constitution provides a specific
remedy for failure to bring to trial within a
reasonabl e tine: namel y:

'"The accused shall be rel eased.’

Thi s appears to mean "rel eased from
i ncarceration'. It may also include release from
onerous conditions of bail. Prima facie, it does

not seem to include a permanent quashing or stay
of prosecution.™

As M Small, who appeared for the State, pointed out to us
by reference to certain dictionaries the term "rel eased” can
have a variety of nmeanings and could, as OLinn J. rather
tentatively concluded, nean freed from custody or relieved
fromcertain onerous conditions of bail. But when regard is

had to the underlying purpose of Article 12(1)(b) | am of



14
the view that a broader, more |iberal, construction should
be given to the word. Once the main purpose of the Sub-
Article is identified as being not only to mnimse the
possibility of |l engthy pre-trial incarceration and to
curtail restrictions placed on an accused who is on bail but
also to reduce the inconvenience, social stigm and other
pressures which he is likely to suffer and to advance the
prospect of a fair hearing then it seens to nme that

"rel eased" nust nean released from further prosecution for

the offence with which he is charged. It is only by giving
the term this wider nmeaning that the full purpose of the
Sub-Article is net . Rel ease from custody or from onerous
conditions of bail only neets part of the purpose of the
Sub- Article.

The onus of persuading the court that the delay conplained
of is wunreasonable clearly rests on the accused: Sy

Strowitzki (supra) at p 34 - 35 and the cases there cited.

And with this in mnd | turn to the facts of the present
case. The accused was arrested on 25th June, 1993 the day
when it was alleged he commtted the offence in question and
he was taken before the magistrate's court that very sane
day. One of the charges nmade against him was that of
attenpted nurder, a nost serious offence and one which can,
dependi ng on the circunstances, give rise to conplications.
The accused was released on bail and remained on bail until
23rd February, 1994 when the order in terms of Article
12(1) (b) was made. There then followed a nunber of
post ponenents none of which were opposed by the accused's

attorney and by agreenent the accused was not put to the



15
i nconveni ence  of attending court. Indeed the [ ast
post ponement on 1st December, 1993 was at the request of the
defence attorney although the prosecutor was at fault in not
yet having supplied a copy of the charges. There was no
suggestion that the agreed trial date of 23rd February, 1994
was not within a reasonable time of the arrest of the
accused and the question of unreasonabl eness was raised for
the first time on 23rd February when a copy of the charges
was at | ast suppl i ed. The defence wanted further
particulars of the charges which would have entailed a
further postponement and what the magistrate had to decide
was whether to delay the trial further would mean that the
trial would not take place within a reasonable tine. M s
Fi gueira conceded that the accused had suffered no prejudice
save perhaps for a certain anount of anxiety at having the
charges hanging over himand, so far as | can see, he would
have suffered no real prejudice had a short postponenment
been granted to enable further particulars to be sought and
suppl i ed. The onus of showing prejudice rested on him
Lastly, the responsibility for the further delay lay with
the prosecutor who had not supplied a copy of the charges
ti meously. His rather |ame excuse that his office had run
out of stationery did not inpress the magistrate but at
worst this was no nore than negligence on the part of the

prosecutor. There was no suggestion that he was

deli berately attenpting to delay the trial.

Bal anci ng the fundanental right of the accused to be tried
within a reasonable tinme against the public interest in the

attainment of justice and taking account of +the factors
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which | have just outlined | am not persuaded that the delay-
arising froma further postponenent would have infringed the
rights of the accused as set out in Article 12(1) (b) . A
delay of eight months in bringing the accused to trial on a
serious charge such as attempted nurder is not in itself
presunptively prejudicial and as the accused did not seek to
show that he had suffered any serious prejudice or would
suffer any if a further postponenent were to be granted and
as he had not previously conplained of delay | am of the
opi nion that the nmagi strate should not have made an order in
terms of Article 12(1) (b) . The first question is therefore

answered in the negative.

For the foregoing reasons the order made on 23rd February,
1994 releasing the accused in terns of Article 12(1)(b) is

set asi de.

/ ‘
HANNAH, JUDGE/

I agree

STRYDOM  JUDGE PRESI DENT




