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O LINN, J.: The main charge against the accused is that
he, a 37 year old male of Nam bian nationality, commtted
the crime of nmurder in that on or about 1st June 1993 and at
or near Khomasdal in the district of Wndhoek the accused
unlawfully and intentionally killed Gerhardus Jacobus van

Wk, a male person.

The alternative charge against the accused is that he
wrongfully, unlawfully and by the negligent use of a firearm
injured Gerhardus Jacobus van Wk or exposed the l|ife or

limb of the said Van Wk to danger.

In the State's sunmmary of substantial facts attached to the

indictment in ternms of section 144(3) (a) of the Crim nal
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Procedure Act 51 of 1977 the State further alleged and |

quot e:

"On Tuesday 1st June 1993 at approxi mately 23:00
the deceased and other people were out the house

of the accused in Khomasdal. Accused arrived
there and called the deceased into one of the
bedr oons. There the accused grabbed the deceased

by the shirt and an argunent ensued between them
about noney which the deceased owed the accused.
The accused shot the deceased with a firearm The
deceased ran out of the room and accused l|eft the

house. The deceased was taken to the hospita
where he died shortly afterwards as a result of a
gunshot wound through the abdomen. The accused

pl eased not guilty to both the main and the
alternative charge."

The accused was represented throughout the trial by
experienced counsel. At first M Botes appeared, instructed
by an attorney. In the course of the trial the instructing

attorneys withdrew because insufficient funds were provided.
Thereafter M Dicks was instructed by the Legal Aid Board to
appear for the accused. Ms Lategan appeared for the State

t hroughout the trial.

The accused pl eaded not guilty to the charges and M Botes,
on behalf of the accused, gave the following as his

expl anati on of plea:

"The accused's pleas of not guilty on both charges
are in accordance with nmy instructions. My Lord,
the accused places all the elenents of each and
every crime in dispute and without derogating from
t he generality of t he pl ea t he accused
specifically denies that he shot the deceased on
the evening in question. The rest of the defence
will be put to the State witnesses when, and if
necessary."

It is of some inportance at the outset however to el aborate



on how the defence was devel oped in the course of the trial.
It is significant that the plea was a blank denial. There
was not the slightest indication of the defence of self-
def ence or of accident. There was no indication whatsoever
of whether or not the accused was even present in the room
of the house where the deceased was shot, notwi thstanding
the fact that accused was the |essee and occupier of that

house and as such in control of that house.

The tactic of the defence at that stage was clearly not to

co-operate in defining the real issues in dispute and to put

the rest of defence to the State wi tnesses, "when and if
necessary". This tactic gives rise to the suspicion that
the defence did not want to bind it to a certain |ine of

def ence but would decide on the defence or even develop the
defence in the course of the trial as defects in the State's
case energes and as it becomes clear who of the contenpl ated

State witnesses in fact appear to testify.

It must be kept in mnd that the accused, when confronted by
the police approximately two weeks after the incident, had
made use of his prerogative to remain silent and said that
he prefers to make his statenment in court. When he however
first appeared in the magistrate's court on a charge of
murder for the purpose of pleading in the section 119
proceedi ngs he pleaded not guilty but again declined to

di scl ose any particulars of his defence.

Even when Dr Liebenberg, who conducted the post-nmortem

exam nation on the deceased, was cross-exam ned by M Botes



he did not put to Dr Liebenberg what his instructions were
as to the precise manner in which the shot that hit the

deceased, was fired.

Dr Liebenberg in evidence-in-chief had already said that it
woul d have been inpossible for the deceased to have fired
the shot if he held the handgun in his right hand. When
asked by the State counsel about the possibilities if the
deceased had the handgun in his left hand, Dr Liebenberg
said, "Once again it is extrenely difficult, not impossible

but not at all confortable."

Dr Liebenberg then denmonstrated on a model by forcibly
pushing the nmodel's hand backwards into a position from

which a shot could have been fired and the doct or

reiterated, "I will just repeat, it is very unconfortable,
yes." To this evidence M Botes directed the follow ng
cross-exam nation and | quote fromthe record, page 13, line

"Q Dr Li ebenberg, you just now showed us that it
is possible that a person who is for one
reason or another holding the gun or the
firearm in his left hand and force be
supplied on that hand, as you have done
yourself on the Court Orderly, that that
wound could have been inflicted."

A: "Yes."

Q "So let's take it fromthere. Therefore if,
for one reason or another, the deceased took
out a firearmwith his left hand, the person
who was standing in front of him took the
hand and, here, to just get the firearm away
from pointing in his direction with force,
you will say it's possible that that wound
could have been inflicted in that manner?"

A "Yes. "



Even at this stage the defence did not i ndi cate
unequi vocally that the case of the accused was that the
deceased at the tinme held the handgun in his left hand,
poi nted the pistol at the accused and then forced the hand
of the deceased upwards and away from him into the position
to the left of the deceased's left flank from where the shot
went off which penetrated the deceased's chest at the
lateral left thorax and exited at the lateral left flank.
It is noteworthy that M Botes at this stage restricted

hinself to force being applied to the hand of the deceased.

However an opening was now left in the State's case which
could be latched on by the defence, should the defence have
no other option in the light of further developnments in the

case.

The main devel opment apparently awaited was whet her Alfredo
Slinger would testify, who, to the know edge of the accused
was the only person in the room when the deceased was shot,
apart from the accused and the deceased and who, as the
accused later testified, he assumed had seen what had

happened.

Wt hout the evidence of Slinger, a persistence in a blank
deni al would have sufficed because then not only could the
deceased have shot hinself but Slinger could have shot the

deceased with the accused not even present in the room

The followi ng events are significant



At the <conclusion of the evidence of the second State
wi t ness, Helnmuth Dyers, M Lategan on behalf of the State
asked for a postponenment on the ground that two relevant
State witnesses had failed to attend court notwithstanding
t hat subpoenas had been served on themin Walvis Bay. These
wi tnesses were Alfredo Slinger and Stephen Hunphries. Ms
Lat egan called Sergeant M nni es. Sergeant M nnies testified
t hat when he served the subpoena on Slinger, Slinger refused
to sign the receipt of the subpoena as requested and said to
him that "people in Walvis Bay said to him that they will
burn down their house and all that kind of things."
Sergeant M nnies further testified, "My Lord, he was very
honest with nme because he then said that maybe his nother
woul d suffer if he comes to court.” The Court indicated
that it was prepared to issue warrants of arrest for the
defaulting State witnesses on the assunption that there is
no objection fromthe defence. M Botes then indicated that
he opposed the application for postponenment. M Bot es,
inter alia, contended that Slinger could not take the case
further because according to information in a State file
made available to him Slinger, "was asleep until the time
that the shot was fired." The Court rejected the objection
of M Botes and granted warrants of arrest for Slinger and
ot hers and postponed the hearing to an agreed date, being
13th and 14th September 1995. M Botes's allegation that
with the information available to him Slinger, "was asleep
unt il t he time t hat t he shot was fired", was a
m srepresentation of the information contained in the police

docket .



The witnesses did turn up to testify on the adjourned dates
of trial w thout the need to execute the warrant of arrest.
When Slinger testified on 9th May 1995, he was asked by the
Court to explain why he was not present in Court on 10/03/94
to testify. He said, "Because | was afraid of him?" He
further explained that he was afraid of the accused, that he
will be hurt if he testified against him in court. When
asked on what he based the belief he said, "Because all of

them say he was the one who shoot for Gerrie and then he

will also shoot me." On further exam nation by Ms Lategan
about who had threatened himhe said, "lIt's his friends who
are in Walvis Bay." He said he knew them only on their

ni cknames and one of them one "Slice" even threatened him

the weekend before he came to testify. When asked why he
went to Cape Town instead of comng to court he said, "A lot
of his friends warned me and threatened me." He al so

expl ained that his nother had persuaded him to return to

Nam bia and to testify in the trial. When asked whet her he
was still afraid of the accused and the people of Walvis Bay
he answered in the affirmative. He said he did not feel

safe in Walvis Bay but it would not be good to stay at
anot her place because his parents are staying in Walvis Bay.
M Botes did not contest the allegations of intim dation at

al | .

On resunption of the trial on 7/11/95 after adjournment from
10/5/95 the Court was informed that the attorneys and
counsel of record withdrawn. Accused then applied for a
post ponement to make further arrangements  for | egal

representation. Before this application was di sposed of the
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State recorded a further conplaint of intimdation. Ms
Lat egan call ed Stephen Hunphries, already referred to supra,
who testified that a friend of the accused, one Clydie
Nobl e, on or about 4th to 5th of April shot twice at him
with a handgun whil st Noble was sitting in a vehicle next to
the accused. He believed the attack related to his expected
evidence in the trial against the accused because when he
fled Noble still sai d, "You will see, you are also
testifying against my ‘'bra ", which means "ny friend".
According to the witness, Noble accused him of having
insulted his mother but that accusation, according to
Humphries, was a total lie. In cross-exam nation by the
accused, with the assistance of the Court, Hunphri es
admtted that the accused hinself had never personally

t hreatened him

On resunption of the trial on 8/11/95 accused was now
represented by M Dicks, on instructions of the Legal Aid
Board. Accused testified to the effect that Noble fired at
Hunphries with a gas pistol. This was never put to
Hunphri es by t he accused when Hunphri es testified.
According to the accused he actually attenpted to nediate
bet ween the accused and Cl yde Nobl e. He admitted that Noble
knew that Hunphries was a State wi tness but denied the
State's contention that he, the accused, used other people
such as Noble to intimdate the w tnesses. Hunphries, on
recall, insisted that Noble had used a handgun firing real
bullets and not a gas pistol. M Dicks was allowed to
further cross-exam ne Humphri es. When he put to Hunphries

that he, Humphries, and Noble had a |ong-standing argunment



Hunphries replied, "W don't speak because he is a
gangster." This Court did not give a decision or make any
order on the State's conplaint primarily because the Court
was told that the matter was being investigated by the
Wal vis Bay Police and there was an urgent need, in view of
all the del ays and postponements, to proceed with the merits
of the case. However in retrospect and considering all the
evidence, it appears a strange coincidence that the accused
was present when one of his friends, called a gangster by
Hunphries, was in the company of this friend when the friend
suddenly shot at a known State witness shortly before that
wi t ness was expected to testify against the accused. Yes,
it was admitted by Hunmphries that there was an attenpted
intervention by the accused but it is possible in all the
circunmstances that the intervention was a nere purported
intervention and that the accused after being severely
warned by the Court at an early stage of the trial not to
interfere or intimdate State wi tnesses, would have been
car ef ul not to be seen as directly interfering or

i ntimdating.

The accused obviously also knew that Slinger was a younc
person, probably about 20 years of age, and very vul nerable
These incidents of intimdation nust also be seen agains
the background of a very grave and continuing crimn;
activity of dealing in drugs such as Mandrax and Cannal
conduct ed by the accused as the | eader and with persons 1:
Dyers, Plaatjies and Slinger involved '"with the accused
acconpl i ces. It seens quite clear that the tentacles

this illegal business extended at least to Walvis Bay w
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the accused had several associates and accomplices. The
main illegal activity in Wndhoek seems to have been
conducted from the prem ses at Erf 2672, J James Street in
Khomasdal, a residence |eased, occupied and controlled by
the accused at the time of the incident and where he was
resident at the time of the incident. It was in the room of
this residence that the deceased was fatally shot during the
eveni ng on 1lst June 1993. When Slinger was recalled at the
end of the trial and unexpectedly asked by the Court, "Wy
didn't you want to testify if according to you he killed
your friend?" Slinger replied without hesitation, "Firstly,
Your Honour, | mean | was also afraid of him" The accused
was out on bail at all the relevant stages during the trial.
I have no doubt that Slinger was afraid of the accused at
all relevant tinmes and that the accused and his friends
capitalised on this fear throughout the trial. | am al so
convinced that particularly Slinger was intim dated by the
friends of the accused from the beginning with a view to
either prevent himfromtestifying or, in the alternative to
deter him from incrimnating the accused should he testify.
The only reason why he was intim dated was obvi ously because
t hey expected himto speak the truth and knew that the truth

was agai nst the accused.

At the end of the day however Slinger did testify. The mai n

consequence of himtestifying were however that:

(a) The accused was now irrevocably placed in the room at
the time of the shooting and was undeni ably involved in

an argunment about money owed to him by the deceased
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when the shot went off. The accused at |east could not
any |longer plead ignorance of the incident or remain

si |l ent;

(b) The possibility that Slinger had shot the deceased fel
away and now there remnined only two possibilities
namely that the accused had shot the deceased or that

the deceased had shot hinmsel f;

(c) However, the possibility that the deceased had renoved
the handgun from the room after the shot was fired was
conpl etely elim nated. This is also because according
to Dr Liebenberg's post-nortemreport the wound of the
deceased was such that he would have probably coll apsed
within 15 m nutes. The only possibility that remained
however was that either the accused renoved that
handgun from the room or one of his friends and
acconplices in the house did so, whether on his or her
own initiative or on behalf of and at the request or on

the instruction of the accused.

It is now apposite to deal in nmore detail with the evidence
of Slinger. According to Slinger he, on that day,
tel ephoned the accused and asked whether he could stay over
at the house of the accused and the accused agreed. Af ter
his arrival he used Mandrax with dagga (Cannabis) which he
bought at the house. At the time there were a nunmber of
ot her people at the house including Stephen Humphries, Rene
Pl aatjies, Rodney  Shani gan, Dougl as McClune and the

deceased. These persons also used Mandrax with dagga.



Al t hough he found the deceased at the house that day the
deceased was not staying there at the tinme although he was
aware that the deceased had stayed there previously. Af t er
he and Rodney had finished preparing some food for those
present and had given them some food, they watched a film
with the nanme "PS, | |ove you" but after watching it for
some time he had a bath and went to a bedroom and slept on

a mattress on the floor.

Whi | st he was dozing, he heard the voice of the accused and

the deceased engaged in an argunment in the room

According to Slinger, the accused wanted to know when he
woul d get his noney and the deceased pronised "the foll ow ng
day. " Accused however said that the deceased has been
taking him for a "cunt" for a long time and he wanted his
noney. The deceased reiterated that he would get the nmoney
from Stephen Hunphries, also known as "Toelie" the next day

and woul d then pay the money owed to the accused.

According to Slinger, the deceased was standing in the
corner of the room and the accused was confronting him
standing in front of the deceased with his back towards
Slinger who was |ying on his left side on the mattress
| ooking in the direction of the deceased and the accused.

The accused had in the course of their aforesaid argunment
grabbed the deceased's shirt with his one hand broadly in
the area below the collar. Slinger did not know whether the
accused used his left or his right hand. The accused during

this time and by neans of this hold repeatedly pushed and/ or
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bunped the deceased's upper body against the cupboard and as
a result the sound or noise was that of a person being

bunped agai nst a wooden cupboard.

Then suddenly Slinger heard the noise of a shot from a
firearm but he did not see any firearm The report of the
shot came fromthe direction of the position of the accused

and the deceased.

Slinger then junped up and ran out into the passage and the
| ounge. He was crying and the people in the |ounge stopped
hi m He noticed the deceased following himout of the room
but saw the deceased running past him then stopping at the
outside of the front door where he asked that sonmeone nust
hel p him However then he started running around the corner
and eventually collapsed in front of an outbuilding in the
yard where the deceased attempted to solicit assistance
before he coll apsed. From there the deceased was carried
into the kitchen through the back door and there placed on

a mattress by some of those present.

Slinger noticed that the deceased was bl eeding fromhis side
and that when he |eaned against the glass panels of the
front door, blood spots were visible on these panels. The
deceased was later <carried into the kitchen from the
out buil ding where he sought help and was placed on a

mattress in the kitchen

After seeing the deceased lying in the kitchen, quiet and

with his eyes closed, Slinger went across the street to
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anot her house where there was a telephone and where he
obt ai ned | eave to use the tel ephone to sunmon an ambul ance.
He phoned and requested an anbul ance and the person on the
receiving end pronmi sed to send an anbul ance. The anbul ance
arrived and the deceased was |oaded onto the anbulance in

the presence of Slinger and others.

Slinger left the prem ses l|ater that night. At no stage
however did he see the accused again in or outside that
house after he left the accused behind in the room where the

shot was fired.

On questions by M Lategan Slinger affirned that t he
deceased told him what was the nature of the nmoney owed by
the deceased to the accused but the defence objected to such
evidence as hearsay and the Court upheld the objection

Slinger however testified that he knew that the people
staying at the house were selling Mandrax and dagga for the
accused. The accused hinself supplied sone buyers with the
Mandr ax and dagga and they paid over the money to him He
himself at times sold some Mandrax and dagga to persons in
the yard of the house, when he was requested by others

staying in the house to do so.

According to Slinger, the noney owed by the deceased to the
accused was for the sale of Mandrax and dagga on behal f of
the accused because he knew that the deceased was also

selling Mandrax and dagga for the accused.

When Ms Lategan asked Slinger what was the attitude of the
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accused and the deceased towards each other as manifested in

that roomat the time of the incident he said: "The deceased
pl ead and say he will give himthe noney the follow ng day",
but the deceased, "does not want to understand anything."

In cross-exam nation by M Botes, M Botes suggested that
the deceased could have becone aggressive because he had

al so taken Mandrax and dagga that day.

Al t hough Slinger conceded that a person's mpod can change as
a result of the intake of these drugs and that the effect
differs from person to person, when asked by the Court
whet her he saw the deceased becone aggressive at any stage
that day, Slinger replied: " No, he was not such a type of

person.”

A suggestion that the accused instructed counsel that Gerrie
had once assaulted a person with a knife was put to Slinger,
but Slinger denied knowl edge of such an incident. Thi s
suggestion was never again raised in the course of the

trial, not even by the accused in his evidence.

M  Slinger in cross-exam nation admtted that he obviously
doesn't know what was said before he awoke from his sl unber
but that he can recall what was said "from that point when
they were in the corner." He did not know whether the
deceased had asked the accused's perm ssion for Humphries,

(Toelie) to sleep in the house that night.

The case of the defence as put to Slinger was briefly as
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foll ows:

That night the deceased asked the accused for perm ssion for
Toelie to sleep. Accused asked the deceased how he indeed
could ask him for sleeping place for another friend of his
"wi t hout him repaying the noney that he owes the accused.”
Accused was not satisfied with the prom ses nmade and was
i ndeed angry. He indeed took the deceased in front of the
chest high up (does not say with which hand) and once or
twi ce pushed him against the cupboard in the corner."” The

accused inferred that the deceased nust have seen that the

accused was not satisfied. The deceased then just said:
"Nou maar vat so" in Afrikaans. (i.e. "now then take
this"). Slinger denied that he ever heard such words

uttered by the deceased.

It was put to Slinger, "Certainly you as you already
testified that there was a lot of words spoken which you
cannot even remenber correctly, or recall correctly, is that
so, M Slinger?" It must be noted that Slinger up to that
stage had never admitted that there were a lot of words

spoken which he could not renenber correctly, or recall

correctly. Slinger however firmy replied: "There could be
but that noment | woke up as | give ny statenent, it's what
happened. " (M enmphasi s added).

Slinger denied that he ever heard the deceased using such
wor ds, but conceded that it could have been said but that he

didn't hear it.
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The deceased, according to the accused, at that stage "drew

a firearm fromhis clothing, somewhere here at his side with

his left hand; the accused did not realise at that stage or
even afterward whether it was a pistol or a revolver, he
just saw that it was a firearm the accused then because he
realised it was a firearm grabbed with both his hands the

arm the front part of the arm of the left arm of the

deceased, just to get the firearm away from him and he just
tried to push it away; it happened very quickly and then the

shot rang out." (M emphasi s).

Slinger conceded that it may have happened |ike that but he

didn't know.

M Botes however put it to Slinger that he would have seen
it if the accused who is right-handed, had pulled out a
pistol with his right hand as could be expected from a
ri ght-handed person according to M Botes, and pulled the
trigger. Slinger agreed to this proposition. It was al so
put by M Botes that if the deceased took out the pistol
with his left hand, it would also have been obscured from
sight fromthe position where Slinger was lying at the tinme.

Slinger also agreed to this proposition.

It will be seen that up to this stage M Botes had not
actually denonstrated to the witness and to the Court how
the pushi ng away was done. He contended hinself with a very
vague gesture of pushing away, however acconpanied with a
firm statenment that the accused had grabbed the deceased

with both his hands on the "front part of the left arm' and
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attenpted to push the forearm holding the firearm away from

hi m

There was certainly nothing at all of the later devel oped
defence that the accused grabbed the left wist of the
deceased with his left hand, grabbed the deceased's el bow
with his right hand and forced the deceased's elbow to the
left and up to the level of the deceased' s left ear so that
the point of the firearm was pointing downwards towards the

deceased's left flank.

Only in re-exam nati on when Ms Lategan reopened the issue of
the grabbing of the deceased's forearm did M Botes

intervene and attempted to correct his previous statements

and denonstration during cross-exam nation by saying, "My
| just clarify. Your Worship | have showed here and here,
so it's here, the front part the arm the hands, so | just
don't want that, only on the arm"” Here the Court forned

the inpression that the grabbing was not only on the front
part of the arm but actually on the left hand as suggested

by M Botes when cross-exam ning Dr Liebenberg.

When the Court attenpted to clarify the position further, M
Botes stated that the accused with one hand held the
deceased's upper arm just above the el bow. Unfortunately
for M Botes and the defence the statement by M Botes in
his main cross-exani nati on was unequivocal insofar as it
stated that the accused had grabbed the deceased with both

hands on the front part of the deceased' s left arm



Slinger in response said that he did not see such a

movement .

There was also no sign yet of the very specific defence
al l egation devel oped when the accused testified, that the
deceased actually lifted his shirt, which was not tucked
into his trousers, with his right hand and then pulled out
the firearm from the inside of his trousers where it had

been kept at a point in the mddle front of the trousers

wi t hout the help of a holster. It seens that the allegation
that the deceased had actually used his right hand to pick
up his shirt was developed to counter the uncontested and
overwhel m ng State evidence that deceased was right-handed
and the State argument based on that fact that it was
extrenely unlikely that the deceased would have pulled out
a pistol with his left hand. Simlarly, the allegation that
the pistol was in the centre of the front of the trousers,
was devel oped to neet the argunment that the handle of the
pi stol would probably have been placed inside the trousers
in a manner where the butt would have pointed to the right
so that it would be easily accessible to the deceased's
right hand and if it was placed inside the trousers at the
side of the deceased's body it would have been much nore
awkward and unconmfortable for the deceased to have grabbed
the butt of the firearm with his left hand to shoot the

accused.

I must remark at this stage that when M Botes pertinently
put it that the pistol was taken from the side of the body

of the deceased the Court got the impression that the side
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that he pointed to was the right-hand side of the body of
t he deceased. However this was not clarified on the record
and the Court may err in this respect. What is beyond all
doubt that the allegation was that the pistol was taken from
the side of the body and not from the centre front of the

body.

| pause here to comrent that the words "vat so", take this
in English, could not be equated with a mere threat to shoot
but rather as words manifesting the deliberate act of
actually shooting or on the verge of shooting. The question
then arises immediately why did the deceased not shoot the
accused? Why would there have been time for the accused to
react by grabbing the wist of the deceased and why would
the shot only go off after the accused had grabbed the
forearm and/ or el bow of the deceased and had forced it into
the nmost awkward position pointing at the left flank of the
deceased. One nust assune for the purpose of this argunent
that the accused was not at all prepared for such an action
by the deceased, an 18 year old boy with whom he never had
any problens before. In the case of a driver of a notor
vehicle faced with a sudden emergency, the accepted reaction
time would have been 1- 2 seconds. It follows that in a
sudden emergency, which according to the accused was created
by the deceased, the reaction tinme of the accused woul d not
been less than in the case of the driver of a motor vehicle
facing a sudden energency, nore so because the accused,
according to his own averments, was already in a state of

anger at the time.
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M Botes put it to Slinger that the accused after the shot

went off, was totally confused "for a few seconds. " Slinger

was unable to comment on this proposition. | pause here to
remark however that when the accused |ater testified, he
claimed that he was confused for the rest of that night and
also the next day. Whenever he was asked why he had not
followed a certain course of action, which one would have
expected of an innocent person, the only or at |east one of

the excuses were the he "was confused."”

M Botes also put it that a confused state reigned in the

house after the shot and Slinger readily agreed.

M Botes put to Slinger: "After awhile he (i.e. the
accused) also stood up and went outside.” Slinger said that
he knew not hi ng about this. It was put to Slinger that when

accused saw that the deceased had gone to the back of the
house, apparently to look for help, he then realised the
deceased had been hit. He then went to his bedroom
unl ocked the door with a key he had and telephoned an

ambul ance.” Slinger said that he does not know about this.

The accused's allegation that he called an anbul ance from
his room stands alone and is uncorroborated, whereas the
fact that Slinger phoned for an anbul ance and got a positive
answer is uncontested and corroborat ed. It is also strange
that the accused would phone an anbul ance but avoid com ng

near his fatally wounded so-called friend.

When Dyers testified Botes wanted to create the inpression
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that the accused followed the deceased outside the house,
was present with other people outside the house to lend a
hel pi ng hand wherever possible and re-entered the house on
several occasions. That the accused re-entered the house
was al so put to Slinger. However when the accused was asked
| ater at the inspection in loco to point out his movenments
he indicated that he neither left the house, nor re-entered
it at any stage before he left for his nmother's house that

ni ght.

Now it serves some purpose to consider why the accused at

the inspection in |loco now conpletely repudi ated what was

put before, namely that he on nore than one occasion went in

and out of the house.

A pl ausi bl e expl anati on appears to be the following. At the
inspection in loco M Slinger when he was pointing out the
movenents of the deceased, how he followed to the outside
and how other people in the house followed the deceased
out si de, Slinger said that the people from the house
following the deceased said "Spike (i.e. the accused) shot
Gerrie." At that noment the Court said in the presence of
the accused and his legal representative that although this
appears to be hearsay it would depend on whether or not the
accused was also outside at the tine so that he could have
heard this allegation and if that is so, he would have been
expected to react to such an allegation if he had not shot
Gerrie and if he was innocent. It may be, and | make no
final or definite finding on that, that it is then when the

accused decided it is safer to say chat he never left the
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house after the shooting incident, up to and until he left
the house to go to his nother's house. Be that as it may,
here is another serious discrepancy which denmonstrates how
easily the accused switched from the one statenment of fact
to the other, depending on what seens appropriate for the

particul ar occasion or crisis which arose.

M Botes put it that when the accused came out of his
bedr oom people in the house asked him for a mattress,
apparently for the body of the injured deceased to be pl aced

on this mattress. Slinger could not comment.

M Botes then put it to Slinger that when the accused | ater
saw the arrival of the ambulance and the deceased being

| oaded into the ambul ance, that "he then went into his room

he collected his jacket and he then proceeded to his
mot her' s house.” Slinger replied: "It could happen because

I don't know what happened to him"

M Botes was even nore enphatic and unequivocal in a further
statement put to Slinger as part of the case of the accused
and | quote: "After the deceased was |oaded into the

ambul ance, the ambul ance left, then he again went into his

house and it was only then that he put on his jacket because

he wanted to |eave the prem ses to go to his nmother." (See

record p. 45, lines 25 - 29). (M emphasi s) .

It must be noted that the issue of 'when and where the
deceased put on a jacket or a coat gained in significance

when Rene Plaatjies testified that when the accused arrived
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at the house that evening he could see that accused had a
pistol stuck in front on the inside of his trousers. On
behal f of the defence it was put to him and |ater confirned
by the accused in his evidence, that the accused never had
a firearm that when he canme into the house he wore a
| eat her jacket and when he left later that evening he still

wore his |eather jacket. However at the inspection in |oco

the accused at first said that he went to his room after the

arrival of the anmbulance, he "again put on his jacket"”

before he left. When the Court queried this statement he
then said that he made a m stake and that he still had on
his jacket and he only left. VWhen recalled after the

inspection in Jloco the accused failed pathetically to

explain the mstake or the slip of the tongue or his

contradictions regarding the jacket.

When accused testified on the merits he said that he arrived
that night with a Katutura taxi. He wore a black jean, a
white polo neck T-shirt and a black |eather jacket with a
zip in front. Inside the | ounge he found Herkies, Toelie,
Rodney, Rene and Gerrie. Her ki es was the nickname of

Hel mut h Dyers.

He asked Rene Plaatjies, Renny "Hows it?" and then Rene
said "OCkay." Then Gerrie the deceased stood up and said,
"Spike, | want to speak to you." He thought that Gerrie
wanted to speak to him about the money he owed him They
wal ked down a passage and entered a room and then the
accused said: "Speak." Then Gerrie said he was |ooking for

a sleeping place for Toelie, which was a nickname for



St ephen Humphri es. He then said to Gerrie: "I think you

cone to pay me - give ny noney back."

Accused then grabbed the deceased in front of his chest,
near but below the collar, bunped himagainst a wardrobe and

said: "Don't take me for a cunt."”

The accused denmonstrated how he grabbed the deceased with

bot h hands and bumped him repeatedly against the cupboard.

| interpose to point out that accused now alleged that he
grabbed with both hands, previously the clear inpression was
with one hand. Now t he bangi ng was repeatedly, not once or

twice as put by M Botes in cross-exam ning Slinger.

It was probably appreciated that one or at nost two bunps
woul d not be convincing as reasons for the deceased, an 18
year old, to shoot his superior, the 37 year accused.

However, let's proceed. According to the accused the
deceased then said: "Spike, if it is like that, take that."
(M Dicks corrected the interpreter by saying the word was
"this", not that. That is "take this", not "take that."

The deceased put his hands down and lifted his shirt with

his right hand. The accused then denonstrated that the
shirt was lifted mobre to the right-hand part of the | ower
body. This was the first time that we heard that the
deceased "put his hands down", but' still it was not
expl ai ned from where he was putting his hands down. Now

al so the accused put in the nouth of the deceased nore words



than before, nanely "Spike, if it is like that", preceding
the words "take this."™ The case as put to Slinger was also
that the act of pulling out the firearm was acconpani ed by
the words "vat so", in English "take this." Now however two
further stages followed on the words "take this", namely the
| owering of the deceased's hands from somewhere and the
lifting of the deceased's shirt with his right hand and only

then was a firearm pull ed out.

M Dicks at this stage put it to the accused: "D d he take
the shirt with his right hand in the mddle or to the one
side of his waist and the accused now answered: "In the
m ddl e." The question was partly | eading. The accused now
al so denonstrated that the shirt was picked up in the m ddle
of his waist and pulled upwards and with his left hand he
took out a firearm The accused then grabbed the deceased's
| eft arm and denonstrated how it was done. M Di cks put the
following description on record: "He took the deceased's
left wrist with his left hand, with his right hand he
grabbed the deceased's left el bow and in an upward noti on he
pushed the elbow approximately level with the ear of the
deceased and the deceased's left hand ended up below his

left arnpit.”

The accused now also ventured the follow ng explanation:
"The deceased was shorter than me and it was easy and |

pushed him™"

The accused said in the process the shot went off and he

"junmped back." His counsel M Dicks then said: "I fell
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back" and the accused repeated after his counsel: "I fell
back." On a question by the Court the accused now said: "I

fell back on the ground.”

They then ran out in the order of Slinger first, Gerrie the

deceased second and then the accused third.

According to the accused he saw the deceased going out the
front door, then to the outbuilding where he solicited help.
He then noticed that the deceased's upper body was bent and
that he was injured. The accused went to his own bedroomin
the house and phoned an ambul ance. \When he enmerged fromthe
room people asked him for a mattress and he gave them

perm ssion to take one out of the third bedroom

He did not see the deceased lying in the kitchen before he

was eventually renmoved to the hospital by ambul ance.

When asked by the Court why he did not go to the deceased he
said: "My Lord, that time | was confused and | never hear

it was the first time to hear a shot like that." The Court
then said: "But so much the more, one would expect that you
woul d, if there was a possible accident, that you would be
curious to see whether the man was actually hit and how he

was hit." The accused replied: "My Lord, | don't want to

see the man on that stage because he was ny friend."

The question that nust immediately be' posed is: "Is this
absurd answer that of an honest and innocent person or does

it reflect a guilty m nd?"
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According to the accused he left the house to tell his
mot her about the incident as soon as he saw the deceased
being |oaded into an anbul ance. Later that night his
friends and associates including Rodney, Douglas and Rene,
visited him at his nother's house and informed him that
Gerrie had died. They then wal ked back together to his

house, that is there the incident took place.

At home he went to his roomand there waited until 06:00 to
07:00 for the police to arrive. He coul d not sleep because
he was unhappy. Rene, Rodney, Douglas and Bennie were in

the house with him

Asked by the Court whether he told these friends and

associ ates what had happened he said "no." Asked "why" he
sai d: "The deceased Gerrie was ny best friend and on that
time | don't want to say anything or talk anything. | was
just staying in ny room and sleeping, lying in my room "
The Court then said, and | quote frompage 383, lines 29 to
384, line 7:

"But | nust tell you, M Morkel, that one would

have expected that on that occasion when you were
there with your friends you would have told them
the obvious thing, nanely if that is what
happened, that the deceased suddenly pulled a
pi stol and when you tried to west it from himor
push it away an acci dent happened, a shot went off

and he shot hinself. Now | put it to you that
that seems to be what one would normally have
expected of a person in your position. What do

you say to that, M Morkel ?"

The accused replied: "My Lord, on that stage | was in a kind

of a situation but | can't explain to the Court how it was."



The accused admtted that although he was told one or two
days after the incident that Sergeant M nnies was | ooking
for him the first time he went to the police was on 15th
June, that is about 15 days after the incident. He al so
said that he stayed nmostly at the house of his mother during
this period. It must be nmentioned here that according to
uncontested evidence of Plaatjies, the girlfriend of the
accused and the accused's child remained at that house but

the accused did not renmain.

When he, the accused, arrived at the police station he was

i ntervi ewed by Ter bl anche, another policeman and asked where

the firearm was with which the deceased was shot. Hi s
answer was: "Gerrie's got the gun, he know about the gun"
and "he nmust know where it is because | don't have a gun."

Again the answer was absurd and evasive because GCerrie was
dead and could not say what happened to the gun after his
deat h. Only the accused could say that because the accused
was the last person to |eave the room where Gerrie was shot
and it was not, and could not be seriously contended that
the wounded Gerrie or Slinger had taken the firearm out of

the room where the shot was fired.

When asked about the questions by Terblanche and M nnies
about what happened to the firearm with which the deceased
was shot the accused gave a sequence of evasive answers
before he acknowl edged that he was asked what happened to

such firearm and had said that he did not know.

At another stage he denied that he said that the deceased
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had a pistol and even motivated this answer as follows: "M
Lord, | say |I didn't have a pistol and | never say that the
deceased have got a pistol because | said I will not make

any statenment."

The only sensible reason why the accused on the night after
the incident left early, and after returning again left
bet ween 06: 00 and 07: 00 and why he did not go to the police
earlier was because he did not want to be confronted before
the firearm was di sposed of and a plausible story could be
concocted. Once his friends, particularly Plaatjies, agreed
to tell the police the concocted story he could afford to

wait to see whether the lie was swall owed by the police.

It was noticeable that although in the accused's evidence-
in-chief several allegations made by the State witnesses
Slinger, Helnmuth Dyers and Rene Plaatjies were placed in
di spute but at no stage did the accused repeat what was put
to Slinger by M Botes regarding the jacket and when and
where the accused had put on the jacket. It appears that
the defence at the stage when the accused testified, no
| onger wished to testify that the accused went into his room
to collect or at least did collect his jacket from the room
before he left for his nother's house or that he "only then
put on his jacket", because it was common cause that there
was no opportunity for discarding his jacket between arrival
and the shooting incident. If the accused arrived at the
house already dressed in black jacket, 'jeans and polo shirt
there was no purpose in going to his room to collect his

jacket before he left unless of course there was evidence or
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his roomto take of his jacket and then in turn to put it
on again before the left the house for his nmother's house.
There was no such explanation. No wonder that at the

i nspection in loco the accused first stated that he went

into the roomto again put on his jacket, then explains it
was a m stake and that in fact he did not put on any jacket
in that room but merely left with a jacket that he had on
from the beginning. He could not explain to the Court how

the m stake or slip of the tongue cane about.

When cross-exam ning Dyers who had testified that the
accused had gone into his room once or twice after the
shooting and then came out dressed in a coat, (in Afrikaans

Dyers referred to a "jas", which is the equival ent of coat
and which is not a jacket). M Botes then referred to Dyers
al | egati on about a coat, but notwithstanding that Dyers had
twice explained that accused put on a coat, M  Botes
m srepresented his evidence by saying that he had said the

accused put on a jacket. The interpreter then m stakenly

translated the question to the witness using the Afrikaans

term "jas" and when the witness said yes - she gave as
accused's answer - "That's correct, M Lord", which referred
to his answer that it is correct that it was a "jas" but

which on the record it now appeared as if the witness agreed
that it was a "jacket", which he never did. The fact that
thereafter the witness used the term "jacket" is obviously
not because he conceded that the accused put on a jacket and
not a coat, but merely because he began to assune that the

correct termfor the term "jas" in Afrikaans is "jacket" in



32

Engl i sh.

In further written subm ssions by M Dicks at the invitation
of the Court about this aspect of the record, M Di cks
submtted that there was some confusion. As a result of
this subm ssion the Court reluctantly recalled Dyers to ask
himwhat is it that he told the Court. It was quite clear

from his answers that according to him he told the Court

t hroughout that the accused had put on a "jas", the correct
transl ation of which is "coat". He was al so asked but what
in fact did he see the accused put on that night after he'd

gone to his room and cane out again. He wunhesitatingly

stated that he put on a coat, in Afrikaans a "jas
The only reasonable inference from the aforegoing evidence
is that the accused did put on either a jacket or an
overcoat in that room after the shooting incident and that

his last attempted denial is a blatant 1ie.

In the light of the aforesaid contradictions and lies, read
together with the evidence of Dyers and Plaatjies and
considering the notive of the accused for the lies and
contradictions, as well as the probabilities, | accept the
evidence of Dyers that accused put on a coat after the
shooting and before he left the house and the evidence of
Pl aatjies that accused had not arrived at the house that

night clad in a black |eather jacket.

The reason for putting on a coat and the accused's

unconvi ncing effort to deny it, is indicative of a qguilty
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m nd relating to the coat. In the absence of an explanation
by the accused the only reason for this lie which springs to
mnd is that the accused put on a coat to conceal the taking
out of the house of the firearmwi th which the deceased was
shot . This fits in with the probability that the accused
was the person who renoved the firearm from the room where
the deceased was shot. The possibility that one of the
associates or friends renoved it, whether on their own
initiative as suggested by M Dicks, or on behalf of the
accused is a possibility, but in t he particul ar
circunmstances not a reasonabl e one. It was the accused who
knew precisely what happened in the room because he was a
participant and witness and the last person to |eave the
room He had not only the best opportunity, but the notive
to do so because he obviously knew the inplication of the
di scovery by the police of the exhibit. On one of the
guestions by the Court he for instance admtted that he knew
that the police could find fingerprints on a firearm shoul d
they retrieve it. His assertion that he did not see whether
the weapon fell down on the floor from the hand of the
deceased, never went back to the room after the shot and
never made any enquiry about the whereabouts of the firearm
can only be explained by the fact that he knew that the
firearm was not Ileft in the room or renoved by any other
person because he renoved it hinself. His total inability
to give a plausible explanation for this failure supports
this inference. ( See e.g. the record p. 622, line 13 to
624, line 8) . The fact that he left the house as soon as
the deceased was renoved by anbulance and again gave an

absurd explanation for his hurried departure, further
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supports the inference.

The accused explained in cross-exanm nation that he had no
time to discuss the incident with his friends and col |l eagues

before he left. When it was put to him by the Court that

the time was his own he could use it as he |liked, he
replied: "My Lord, on that stage | feel | nust go to ny
mot her's house." When asked why he did not tell his friends

and associ ates when he returned later that night, he said:
"Yes, | was confused at the time." When asked why he didn't
tell the police he said he did not trust them When he was

asked why he did not tell his friends the nmorning after the

incident he said: "Because | was still confused and | just
trust ny nother and | just told nmy mother." Ms Lategan then
said, "Do you want to say that you did not trust your
friends to tell them what happened there", he replied:
"Yes." The Court then asked the accused, "But why would you

not be able to tell the truth to your friends who were with
you in the house and who nust have been worried about what
happened to the deceased, why could you not tell them the
truth?" The accused replied: "Because we didn't talk about
that, My Lord." \When told that that was not the point and
the question repeated, "why didn't you tell them what
happened," he said: "Because | want to talk to ny nother."
When asked by Ms Lategan: "Did your friends in fact ask you
what happened there in the room between you and the
deceased?" he replied: "After the incident on that day |
don't know what's happened but | know that | didn't tell

t hem what happened.”



35

Now of course one of the reasons for not telling them was
because, just as in the case of the firearm about which he
made no enquiries, he knew full well what happened and he

knew that they knew.

An inmportant further indicator that the accused was the

person and had shot the deceased and not vice versa, was

that the accused followed the deceased out of the room
wi t hout knowi ng whether the deceased who according to him
wanted to shoot him was wounded or still arned. The
accused when confronted with this problem again failed to

gi ve any conprehensi bl e answer.

Against this totally unsatisfactory, inmprobable and prim

faci e dishonest explanations of the accused, the other big

di spute between the State witness Plaatjies and the accused

must be consi dered.

Plaatjies testified that when he notified the accused | ater
in the evening that Gerrie had died and wanted to know what
is now going to happen, the accused told him that they
should not tell the police that the deceased was shot in the
house or by him They should tell the police that the
deceased came running fromthe street to the front door and

that they found him there already wounded.

Plaatjies in fact the next day made such a statement to the
police, but on the sane day on the' way to the police
station, retracted the statenment and told them that his

first statenent was a |ie because he feared for his I|ife.
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Plaatjies then told the police the truth, namely that the

deceased was shot in a bedroom of the house.

These averments by Plaatjies are corroborated by the fact
that although the deceased had a fatal wound, with the exit
| ower than the entrance wound and that there nmust have been
substantial bleeding, no bloodstains were found in the
house. No enpty shell was found in the house and obviously
not the bullet that exited the body of the deceased in that
room Not hi ng was found, notw thstanding a thorough search
in the house. It is probable that any indication of a
shooting inside the room was carefully renmoved so that the
next morning when the police arrived they would not find the
slightest indication that the deceased had been shot in the
room of the house. That would have been in line with the
concocted story that the deceased was shot elsewhere and

came running to the front door of the house already wounded.

Pl aatjies was also a young man of 24 years of age. The
accused, 37 years old, tall and athletically built, clearly
was a |eader and dom nant personality in the group of
smuggl ers. Pl aatjies and the others were not in the room
where the shooting took place and could only have heard what
happened there from either Slinger or the accused hinself,
or both. It is highly inprobable that Plaatjies or anyone
of the others would have taken the initiative to tell the
police the false story. The accused was primarily the
interested party. It was for himto give an explanation and

to decide on tactics.



When | conpare the Plaatjies' version with the stories told
by the accused, then | have no hesitation in accepting the
evidence of Plaatjies on this point as true and that of the

accused as false.

However the allegation by Plaatjies that he saw when the
accused arrived that evening, the butt of a revolver or
pi stol protruding fromthe top of the belt of the accused,
deserves nore caution. Plaatjies only mentioned this in his
second written statenment to the police. He was not very
convi nci ng when cross-exam ned by M Dicks as to the reason
or reasons for not mentioning this aspect before in his

first wwitten statenent.

M Dicks was also relatively effective to show that the
accused arrived after darkness had set in and not at about
18: 00 when there was still light fromthe sun. He al so made
some ot her points such as that the main gate of the yard was
open and that the dogs could therefore nove in and out into

the street.

However, it is clear that the light inside the house woul d
have given sone illum nation outside the front door if the

accused arrived |later than the estimate of Plaatjies.

At the inspection in loco it was also seen that a high
streetlight was situated near the entrance to the small
entrance gate and that its light weuld certainly have
sufficiently illumnated the area from the street to the

front door of the house for Plaatjies to have been able to
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see the butt of a revolver or pistol protruding from the

trousers of the accused when he entered the yard on his way

to the front door, provided the said streetlight was
functioning properly at the tine. Al t hough the accused at
the inspection in loco alleged that the Ilight wused to

flicker and go off at the time of the incident, there was no
evidence that the light did not function at the time when he

entered the vyard.

One would have expected that the accused would have
mentioned such an inmportant fact iin his first written
statement to the police and that if he did so, the policeman
taking down the statenment would not easily have failed to

write down such an inmportant allegation.

Against this criticism is the fact +that the original
al l egation by the accused that he wore a | eather jacket that
zi pped close and that Plaatjies would therefore not have
been able to see the butt of a pistol or a revolver
protruding, even if he had one. This evidence by the
accused was contradicted by the accused and his |ega

advi sers as already anal ysed and di scussed supra.

| have also shown in the discussion supra that the accused
must have renoved the firearm after the shooting. He woul d
only have renoved it if he had brought it there. If he
brought the pistol or revolver with him then he could have
had it readily accessible for quick use, probably stuck on
the inside of the trousers with the butt either covered by

his shirt or protruding.



The accused could not have obtained the firearm from any-
pl ace inside the house after his arrival and before the
shooti ng, because there was a continuing novenent after the
accused's arrival at the house in the course of which the
accused took the deceased from the |ounge into the bedroom

where the shot was fired.

Whet her or not the accused or the deceased had the firearm
the probability is that it was stuck on the inside of the

trousers with the butt protruding above the trousers.

It is probable in the circunstances that Plaatjies saw the
butt of a revolver or pistol protruding. It is however not
necessary for the purpose of the judgnment to find positively
that that was proved beyond reasonabl e doubt, because it can
be inferred beyond reasonable doubt from all the evidence,
the probabilities, the inconsistencies, contradictions and
proved lies by the accused that the accused is the person
who brought the weapon into the house and who again took it

out after shooting the deceased.

Plaatjies also testified in favour of the accused where he
al l eged that the accused was under the influence of |iquor
when he arrived. The accused denied this. But on the
evidence as a whole he was in a belligerent which could have
had as one of its causes that he was under the influence of

l'i quor.

The accused in his evidence admtted that he and his friends

were selling dagga and Mandrax but denied enphatically that
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the deceased was also selling Mandrax and dagga on his

behal f. He averred that the deceased owed him this money
for a long time as a result of a |oan. He could not say
when he had granted the | oan. He said Gerrie always had

noney, but he could not say why, if that is so, Gerrie did

not pay him

Not only did Slinger give unchall enged evidence that Gerrie,
the deceased, also sold Mandrax and dagga on behalf of the
accused, but the defence witness R Gal ant in cross-
exam nation stated unequivocally that the deceased traded in
dagga and Mandrax before he passed away and did so together
with the accused, Rene, Herkies and Plaatjies and that this
smuggling took place at the house of the accused where the
i nci dent took place. When Ms Lategan in cross-exam nation
asked him whether he "would be surprised to hear that the
accused told the Court under oath that the deceased didn't

smuggl e", he replied: "It will surprise me."

By the time the accused testified the evidence from Dyers,
Slinger and Plaatjies were overwhel m ng that the house where
the incident took place was a centre in Wndhoek from which
the accused and they, dealt in Mandrax and dagga. Although
the defence from the beginning objected to this evidence,
the Court overruled the objections and held that the

evi dence was relevant and adm ssi bl e.

The evidence related to the setting i'n which the alleged
mur der took place, it explained to some extent the

rel ati onship between the accused, the witnesses and the
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deceased, helped to explain why there was a conspiracy to
m sl ead the police and who initiated the plan. The Court
was satisfied that the evidence about illegal trading in
Mandrax and dagga where the deceased was shot referred to
illegal conduct continuing at the time of the incident and
not necessarily to conduct on other occasions. The
relevance is not in order to show that the accused is a
person of bad disposition and nust therefore be guilty of
the crinme charged; when the accused testified it became
common cause that the accused and others smuggl ed Mandrax
and dagga. Accused even could not truthfully explain why
the aforementioned persons were staying at his house.
Def ence counsel, after arguing that the evidence was
i nadm ssi ble, nevertheless gave as an explanation for the
di sappearance of the pistol the type of person who were in
the house, suggesting their i nvol venment in illega

activities. Surely if it was relevant for the defence to
show that the argunent between the accused and deceased was
about a loan unpaid, then it was relevant for the State to
show that it was about noney not paid over to the accused

for selling drugs on his behalf.

It is not necessary to elaborate further on the issue of
adm ssibility. For the purpose of deciding why the deceased
was shot, the fact is that like the other occupants, the
deceased also sold Mandrax and dagga on behalf of the
accused and that the deceased owed the accused money not for
a loan but for withholding nmonies received from Mandrax and

dagga. The evidence of the accused that the deceased never
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sol d Mandrax and dagga is against the evidence also of the
defence witness. The evidence of the accused on this point
was vague and unconvincing. His protestation that the
deceased, an 18 year old youth, was his best friend, was
| udi crous. He never assisted his friend after he was shot.
He did not go near himor follow himto the hospital. He
did not assist the police to find the weapon or otherwi se,
to establish the truth about the death of his friend. \hen
accused assaulted the deceased in anger, he did not conduct
himself as a friend, but rather acted like a drug |lord

i nposing discipline on his inferiors.

The accused in general fared hopelessly in cross-exam nation

and on questions put by the Court.

After saying that he had an argument with the deceased about
the money he was asked: "And what did the deceased argue on
his side back to you, what did he say back to you about the
noney?" Accused replied: "He didn't say anything. All what

he say is 'take this' and what | saw it was a revolver." So

again the inpression is left, the words "take this" and then
the revolver was there. Not now a lowering of arns from
somewhere, where the deceased is busy with sonething, then
a picking up of his shirt with the right hand and then a

grabbing of a firearm

According to the one version by the accused, when they
entered the room he said: "How s it - hoe is dit." And the
deceased now said: "Praat nou klaar!" which in English is

"finish speaking!" That the deceased would have al nost



ordered the accused - "finish speaking!" is totally-

i nprobable and clearly a fabrication

At this stage there was another significant slip of the
tongue by the accused. Al though he initially said that
t hi ngs happened so fast that he could never see whether the

firearm was a pistol or a revolver, he now slipped twice in

successi on when he said: "M Lord, he said take that and the
time when | saw the firearm the revolver...." "Al'l that he
say is take this and what | saw it was a revolver. " (See

record p. 441).

It rmust be renmenbered that the accused admtted when
recalled by the Court that he knew the difference between a
pi stol and a revol ver. (See record pp. 621, line 31 to 622,

line 12) .

A few ot her aspects of the evidence of Dyers and the defence
stand on that, need be nentioned. According to Dyers, he
was one of the persons who sold Mandrax and dagga for the

accused.

On the evening of 1/6/93 the accused entered the |ounge
where he and others were watching TV and where the deceased
was al so present. The accused entered, grabbed the deceased
in front of the chest and took him along the passage to a
bedroom at the end of the passage on the right-hand side

About 3-5 mnutes later a shot rang but and the deceased
came running out of the room and went outside the house

About 3 -4 mnutes later the accused followed and entered
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the | ounge where Dyers and Stephen Humphries, known by the

ni ckname of Toelie, were at the tine. The accused said to
Humphries "give me ny money." Hunphries said: "Wat money?"
The accused did not answer. Dyers then said to the accused

that Toelie does not owe him any noney or anything.

M Botes cross-exam ned Dyers and put it to himthat it was
actually the deceased who asked to talk to the accused when
the accused first came into the house. He denied that the
accused had grabbed the deceased in front of the chest or
that he had pushed or dragged the deceased into the

af oresaid bedroom

M Botes repeatedly put to Dyers that the deceased had gone
out side the house and re-entered several times and never saw
Dyers and Hunmphries in the | ounge. He actually asserted

they were not there and he spoke to any of them about money.

Dyers insisted that he and Hunphries were in the |ounge when

the accused spoke to them about the money.

As pointed out supra in this judgment the accused |ater
repudi ated that he was in and out of the house several tinme
before he left for his mother's house. One of the suggested
reasons relied on for disputing Dyers's evidence about the
conversation about the nopney, being that he was in and out
of the house and that Dyers and Hunphries were not seen in

the | ounge, therefore fell away.

It is noteworthy that here again the accused at the
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i nspection in loco repudiated his whole stand regarding the
presence of Dyers and Hunphries in the Iounge after the
shooting and this appears from paragraph 10 of Exhibit J

which is a record of the inspection. Par agraph 10 reads:

"The accused then went to the | ounge fromwhere he
saw that the deceased was being |oaded into the

vehicle of the lady living across the street. The
ambul ance then arrived and the deceased was | oaded
into it. According to the accused, Helmt Dyers
and one other person were in the |ounge at that
st age. "

Dyers did not know that according to Slinger the deceased
Gerrie had prom sed the accused that he would get the money
from Hunphries the next day to repay the accused. It is a
strange coincidence that Dyers testifies that accused after
t he shooting, confronted Hunmphries in the |ounge to ask for
his money. There is no reason to believe that Dyers sucked
this out of his thunb. Slinger's evidence about Gerrie's
prom se, was the obvious reason why the accused then

demanded his money from Hunphri es.

Dyers stuck to his guns on this and other issues. I have no
doubt that he was telling the truth on this and other issues
and that the accused was again telling lies insofar as he

di sputed the evidence of Dyers.

The fact that the accused demanded the noney from Humphri es,
known as Toelie, shortly after the deceased was shot shows
the belligerence of the accused at* the time and his

obsession with collecting his noney.
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The defence witnesses Gal ant, Abrahans and Paranore did not
really assist the defence. Gal ant as | have shown
repudi ated the evidence of the accused in regard to the
accused's denial that the deceased was selling Mandrax and
dagga for him Paranore's evidence that Gerrie had broken
into his ganbling machi nes some years ago, but that there
was no prosecution and that one Gerhardus and one QOu Boet
had rei mbursed his |losses within three days after the event,
was no corroboration of the accused's allegation that the

deceased had borrowed nmoney from him

Insofar as Galant was <called to testify about certain
conversations with Plaatjies indicating malice towards the
accused, this evidence was vague, full of contradictions and

a dismal failure to attack the credibility of Plaatjies.

The defence did not call any of the friends of the accused
who were present at the house of the accused on the date of

t he incident.

What remains is to highlight sone of the points made in the
evi dence of Dr Liebenberg who had done the post-nortem

exam nati on

Her main findings was that the deceased had died as a result
of a shot wound through the abdomen. She gave the follow ng

detail s:

"A fatal shot wound: Entrance |ateral left thorax,
a 8cm central round wound, with powder bl ackening
up to 15mm around the central wound, with a wi de
col lar of bruising. From here a shot wound tract



goes downward to the right, through the 9th rib
left lateral, grazing the left |ower |obe edge,
t hrough the left diaphragm shattering the spleen
and rupturing the left renal vein, in and out of
posterior wall of the stomach, |lacerating the
duodenum and through the abdomi nal wall of the
ri ght hypochondrium Exit: 10mm round wound
lateral right flank, wi th omentum prol apsing.

The vertical distance between the entrance and
exit wound was 140mm "

Now Dr Liebenberg el aborated on her evidence on her report
in her viva voce evidence and there are a few aspects that

need to be briefly referred to.

She stated that:

"The asymmetrical form showed that the nuscle was
not at a 90° angle towards the skin, it was held
asl ant and the widest part of the powder
bl ackeni ng, that nmeans the part upward from the
central wounds, shows towards the body of the gun.
Towards the body of the firearm the stock and
barrel would be closest to the wi dest part of
powder bl ackening. So inrelation to the wound in
this body and according to the schematic sketch
I've drawn up, if | may show on nyself, the angle
of the weapon in relation to the body would have
been downwards. "

She later explained the shot shattered the 9th rib on the
left, so sonme anmount of deflection could have happened but
put together with the entrance wound shape and figuration

she concluded that the tract was downwards from the start.

In her opinion the firing of a shot from a position
denonstrated to her, at that stage when she originally gave
evi dence, it would have been extremely difficult, not

i mpossi ble, but not at all confortable if the deceased was
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the person holding the firearmand if he held it in his |eft
hand. Then as far as holding it in his right hand she said
that that 1is so unconfortable that this happening was
negligi ble. She also said that the deceased, in view of the
bl eedi ng of the spleen which was ruptured would have fainted

within 10 to 15 m nutes.

Now when Dr Liebenberg was recalled she further elaborated
on her previous evidence and at this stage she now had a
proper denonstration of the accused's case of how the wound

was self-inflicted actually by the deceased.

It's not necessary to go into all the questions and answers.
The fact remmins that in sum she was of the opinion that
al though inconvenient or very difficult, it was reasonably
possible that the wound could have been inflicted as

denonstrated on behalf of the accused.

She said that the difference in height between the entrance
wound and the exit wound was 14cns and that there was
definitely, the pistol or the revolver nust have been held
at an angle at the noment that the shot was fired. However
apart from that fact she could not say to what extent the
direction would have been deflected because of the fracture
of the rib by the bullet and concluded that what could
however be said is that at the monent of firing it was held
at a slant, with other words at some angle pointing
downwar ds. She also said that from her inspection of the
exit wound the weapon used nust have been anything from an

8mmto a 9nm and that in her opinion, when the bullet exited
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t he body of the deceased, it still had quite a |ot of power
and it was a forceful exit. One would therefore have
expected that* the bullet would have exited in the roomwhere
the deceased was shot and should have been found there but,
according to the police, the next norning everything was

clean and nothing of this nature was found.

She was al so asked about the characteristic of a person who
is right-handed or |eft-handed and she explained that
phenonenon as follows and | quote: "Apparently | don't know
if it's genetically inherited but it has to do with a
specific structure and function of the brain | obes where in
a | eft-handed person the right hem sphere dom nates over the
left hem sphere in that specific aspect whereas in right-

handed people it's the other way around.”

Now the argunment was raised and considered whether if the
pistol was in the centre of the body of the deceased and the
deceased tried to grab it with his left hand, whether that
woul d have been awkward or possible or reasonably possible.
On cross-exam nation by M Dicks and his denonstration of
how deftly he could do such a movement hinself she conceded
that it may be that it is not that difficult. The Court's
i mpressi on however is that even to have done that, to take
out a pistol in the centre of your body with your left hand
when the butt points to the right would be an awkward
moverment and you woul d actually have had to tw st your wri st
to take a pistol in that position. Then of course it nust
be remenmbered that, as I've shown in the analysis of the

evidence, that this position of the pistol in the centre of
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the body was an afterthought and totally inconsistent with
the original allegation by M Botes on behalf of the

accused.

Then a few remarks can be made lastly about Slinger's
evi dence. Because of the intimdation with which | have
dealt in the judgnent the thought cane up whether Slinger
was not so scared of the accused that although he saw a
weapon he did not want to tell the Court that because he did
not wish to be the cause of the accused being incrin nated
and perhaps convict ed. However, on proper consideration |
have come to the conclusion that there is no good reason to
really doubt the evidence of Slinger that in fact he did not
see a firearm either in the hands of the deceased, or in
the hands of the accused. Here again it appears to be
common cause, also confirmed at the inspection in |oco, that
the accused at the time of the shooting was actually
crowdi ng the deceased and was very near to the body of the
deceased. He was not standing at arm s length. That was at
| east the assertion of Slinger. Nowit is also common cause
that the accused is a substantially |arger person than the
deceased with a relatively athletic build whereas the
deceased was described by Dr Liebenberg as an adol escent
boy, 18 years of age, 1.72m high and 51kg wei ght. He nust
have been dwarfed by the accused who was, according to the

doctor's nmeasurenent here in court, 1.86m

M Di cks argued throughout that it was possible for Slinger
not having seen the weapon, even if it was a fairly heavy

calibre because you do find heavy calibres which are not



really big in size and he produced to the Court for the
Court's inspection a .38 special with a rather short barrel.
Now this type of weapon is also well-known to the Court and
I have no hesitation in agreeing with M Dicks that a
firearm of that type is not necessarily very large and it
woul d be not inpossible for a person to hold that weapon in
hi s hand wi t hout nuch of it protruding. Now i f the accused
for instance had the weapon and he took it out of his belt
in a sudden movenent and pushed it against the body of the
deceased, close to him with his hand holding the weapon in
front of his chest, the witness Slinger would not

necessarily have seen it.

It is obvious however that if the deceased had the pistol
and if his pistol hand was forced to the side and upwards so
that his elbow is to the left and at the same height as his
ear, then it becomes rather unlikely that Slinger woul d not
have seen that if there was such a movenment. \What possibly
happened here is that the pistol was pushed by the accused
nore or |ess against the body of the deceased and that the
deceased then made an evasive action and with that attenpted
movement of the body the barrel was nmoved into a position
posterior on his left flank whilst slightly downwards when
the shot was fired by the accused. Now the fact that the
shot could have been fired in the way presented by the
accused and that that may be reasonably possible taken in
i solation, the question is whether in the light of all the
facts and circumstances, that was a 'reasonably possible

concl usi on of what had happened.



I have no doubt whatsoever that with certain qualifications
whi ch appears from ny analysis, the evidence of the State
wi tnesses in substance nust be accepted and that of the
accused rejected insofar as it differs from that of the

State wi tnesses.

In this conclusion | nust stress again that alnost every
aspect of the accused's conduct after the shooting, was not
consistent with that of an innocent person but rather that

of a guilty m nd.

I must also refer to a well-known decision relating to
circunstantial evidence. I must point out that this whole
case does not depend solely on circunstantial evidence but

on credible and very neani ngful other facts. But it is so
that as to the final consideration of whether or not the
accused shot the deceased some circunstantial evidence is
part of the totality of evidence and the test for such
evi dence should therefore be considered, even if the whole
of the evidence does not consist of circunstantial evidence.

| refer here to a passage quoted in the Appellate Division

in Rv De Villiers, 1944 AD SALR at 493, at 508 where the

| earned judges of appeal, per Davis, A J.A, quoted from
Best, On Evidence (5th ed. 298) with approval, and this

passage reads as foll ows:

"Not to speak of greater number; even two articles

of circumstantial evidence - though each taken by
itself weigh but as a feather - join them
together, you wll find them pressing on the
del i nquent with the weight of a mllstone oIt

is of the utnost inportance to bear in mnd that,
where a nunmber of independent circunstances point
to the sane the probability of the justness of



that conclusion is not the sum of the sinple
probabilities of those circunstances, but is the
conmpound result of them™

Now when | therefore consider this approach and consider
what the Court found as acceptable evidence and what the
Court found to be false evidence by the accused, | have no
doubt that the only reasonable inference is that the accused

on that particular night shot the deceased.

Unfortunately the accused did not explain why he shot the
deceased because the defence tactic was one of all or
nothing. Theoretically it may be that the accused wanted to
threaten the deceased, wanted to scare him and that a shot
went off accidentally, but in the light of the accused's
evi dence, the defence here before Court, | cannot regard
that possibility as a reasonable possibility and decide in

favour of the accused on that basis.

On the finding that the accused did shoot the deceased and
wi t hout any other explanation, | amconstrained to also find
that the shooting was intentional, in that the accused nust
at least have foreseen and did foresee the reasonable
possibility of death resulting from such a shot wound and
either reconciled hinself to this possibility or continued,

reckl ess as to whether the deceased would die or not.

Consequently, M Morkel, you are found guilty on the main

charge of Murder.
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SENTENCE

O LINN, J.: M Mor kel , it is now time to inpose an

appropriate sentence on you for the crine you have
conmi tted. When inposing sentence the Court must consider
the ainms of retribution, deterrence and rehabilitation. The
Court must also be nmerciful when mercy is justified. Some
judges have stated that nmercy and not a sledgehamer is a
concom tant of the function of inposing sentence. At the
sane time the same judges have made it clear fromtine to
time that mercy does not inply maudlin synpathy. The Court
normal |y goes about the task of sentencing by considering
the personal circumstances of the accused, the nature and
gravity of the crime he or she has commtted and the

interest of society.
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There are a fewremarks | need to make at this point in tine
in the history of Namibia and that is that the interest of
society, particularly the victims of crime and the potenti al
victims, need new enphasis so that at least it is bal anced
with the interest of the accused and/or convicted persons.
To put it another way, the fundamental rights of the |aw-
abiding citizen need new enphasis and nust at |east be
bal anced with that of the accused and convicted persons. W
know that the Nam bian Constitution does not allow a
mur derer to be sentenced to deat h. The fundanental rights,
even of every nurderer, however grave his or her crime, are
protected by our Constitution. It is also claimed fromtinme
to time in the Courts of Law that a convicted person still
retains his absolute right to dignity, whatever his or her
crime. But the lawabiding citizens and victinms of crine
certainly also have a fundanental right to life, to dignity,

to peace and tranquility and to the security of person and

property.

When a person is convicted, for instance, of the crinme of
murder, that person has destroyed all the aforementioned
fundamental rights of the victim and has done so without a
fair trial, without any respect for the life and dignity of
the victim and without nercy. Al'l organs of Governnent,
including the Courts, are duty-bound by Article 5 of the
Nami bi an Constitution to protect the fundamental rights of
all persons. The law-abiding citizens are certainly at
| east as inportant a part of society as are accused persons
or convicted persons. The question is, how can the Court

protect the law abiding citizens and the victinms of crime in



these tinmes of escalating crime? It seens that the only
weapon available to the Courts is to nete out punishnment
whi ch has the potential of deterring the convicted person
and |ike-m nded persons from conmmtting such crimes in

future and when necessary, to permanently renmove them from

soci ety. Society nmust also feel that a convicted person
will be given a sentence which is of such a nature that such
person will also feel some of the pain inflicted on the
victim The aim of retribution remains inmportant if the

Courts wish to avoid vigilante justice and eventual anarchy.
Furthernmore, if the ainms of retribution and deterrence are
not given the necessary weight, society will |ose confidence
in the systemof justice and that is not in the interest of
any person and any denocracy. To give considerable weight

to the aimof retribution, does not |ower the Court to the

status of the crimnal, as is often claimd, because the
Court on behalf of society, inmposes its sentence only in the
course of a fair trial. This is the conplete antithesis of
the conduct of the crimnal. Cbviously the aim of

rehabilitation remains an inportant consideration when

i nMposi ng sentence.

I now return to consider firstly the personal circunstances

of the accused placed before the Court.

The accused, according to his counsel, is now 40 years of
age and he was 37 years at the time of the murder. He was
born in South Africa and after studying at vari ous places he
attained the qualification of what was known as standard

ni ne. The accused's nmother was a teacher for the best part
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of her life. The accused is therefore not a person without
education and is not a person who had an extrenely bad start
in life. The accused also did various jobs fromtim to
time but did not conplete his apprenticeship studies as a
fitter and turner and decided to become a fisherman so that
he could earn much nmore noney. He also at some tinme in his
life did jobs such as a painter for a short period of tinme.
The accused is still unmarried but he clains to have three
children with two separate nothers. Two of the boys are
living with the one mother and the_ other daughter with
anot her not her. It is said that the accused had to the best

of his ability at times maintained to sonme extent sonme of

t hese children. The accused's nother died at the end of
1995 and apparently his father is still alive and living in
Cape Town.

This is the picture of his personal circunstances painted on
his behalf by his counsel and on his instructions. What
must al so be taken into consideration and which is of much
greater inportance is that the accused is not a first
of f ender . The accused was convicted in Bellville in the
Cape in 1987 of the possession of a dangerous weapon. In
that case it was a knife and he was sentenced then to R60 or
30 days inprisonment. But then, only the follow ng year and
that is on 19th August, 1988 he was convicted of a serious
housebreaking with the intention to steal and theft where he
broke into a prem ses and stole cash and other goods to the
val ue of $2 342. On that occasion he was sentenced to 4
years inprisonnment of which 18 nonths were suspended for 5

years on condition that he is not again found guilty of the



crime of housebreaking with intent to steal and theft.

At the time when the accused shot and killed the young man
by the name of Gerhardus Jacobus van Wk, the accused was
engaged in other illegal activities, namely the |eader of a
group of persons who were engaged in buying and selling
Mandrax, cannabis (that is dagga) or m xtures of that. And
as the Court found in the course of the judgnment on
conviction these activities included areas such as Walvis
Bay and not only W ndhoek. The Court found that the accused
had shot the deceased with either a pistol or a revolver

This pistol or revolver was never found and as the Court
found the accused nust have rempved and hidden the nurder
weapon. The fact that he used a firearm and the fact that
his own evidence and that of the State was that he did not
have a licence for any firearm shows that at the time of
this murder, in addition to being involved in illegal drug
dealing, he was again carrying a dangerous weapon and in

this case a revolver or a pistol.

The personal circunmstances of the accused do not justify a
mer ci ful approach towards the accused. The accused, up to
this monment, has shown no renorse, no contrition whatever
for the deed he had done. The accused made use from the
begi nning of his fundamental right to remain silent. At no
stage did he co-operate with the police, at no stage was he
open with this Court. Even at the time of plea the Court
was informed by his counsel that his defence would appear
fromtime to tine as may be necessary and woul d appear from

cross-exam nation. According to the evidence accepted by



the Court the accused, after the conm ssion of the crine,
removed hinmself fromthe scene, he renoved the murder weapon
and he conspired with his friends to mslead the police to
defeat the ends of justice by telling them a false story,
namely that the deceased had arrived at his, the accused's
house, already wounded el sewhere. And it was significant
that some further attenpts nust have been made to fit in
with this attenpt to mslead the police and to defeat the
ends of justice. There was actually no blood marks or any
other indication of +the shooting found in the house,
al though the deceased had a very severe gunshot wound which
entered his body on the one side and exited on the other
si de. So the probability is that there was a concerted
effort to also destroy all signs of the crime to fit in with
the fabricated story that the deceased had arrived at that

house already nortally wounded.

It nust be clear from these circunstances that there is
nothing there justifying a finding that there are mtigating
circunmstances. As a matter of fact, these other factors are
all or nostly of an aggravating nature. The fact that a 4
year sentence did not deter the accused from comm tting
crime, the fact that a partly suspended sentence did not
assist him to rehabilitate hinmself, are inportant factors

counting against the accused.

I must now |look at the crime commtted. The facts of that
crime appear nmore fully from the judgnment on conviction and
it is unnecessary to repeat all of them It seems, however,

that when +the deceased was shot, the deceased was a



youngster of 18 years of age. The accused, as is obvious,
is a nmuch taller person, well-built. The deceased at the
time of the shooting pleaded with the accused to allow him
to repay him an amount of noney claimed by the accused but
the accused did not want to |isten. He was angry and
proceeded with an assault on this young man whi ch cul m nated
in the shooting. If the accused had any reason to be angry,
as he m ght have had, it would have sufficed if he assaulted
the deceased by giving hima few blows with an open hand.
I am not saying that would have been .justified but it could
be understood. I nstead, this pleading and frail young nan
was deprived of his right to life with a deadly weapon,

either a pistol or a revolver.

When | look at the nature of the crime there is one
i nportant factor in favour of the accused. M Dicks for the
accused argued that this crime of murder was  not
premedit at ed. Wth that is meant not that the killing was
not intentional at the time of the shooting, but that there
was no previous planning. That is always a very inportant
factor to consider when considering the gravity of the
particular crime. This is not a case where the accused went
out on a mssion to rob or rape and was prepared to kill, if
necessary. The position appears to be that although the
accused carried an unlicensed dangerous weapon with him he
must have been angry and his assaults on the spur of the

monment cul m nated in shooting.

Unfortunately the Court was not assisted by any openness

fromthe side of the accused in the sense that he failed to



8
tell the Court that, for instance, he never intended or
pl anned to shoot the person and that it happened on the spur
of the nmonment. But it seenms that there are no factors
what soever to detract fromthe probability that the shooting
of the deceased was on the spur of the nonment and not
premeditated in the sense of prior planning, prior and
advanced consi deration. The crime is nevertheless a bruta
and cowardly one. The accused snuffed out the life of this
young person who was probably involved with him in the

illegal activity of drug dealing.

It is therefore clear to this Court that it would fail in
its duty, it would fail in its need to attempt by its
sentence to deter the accused, to make the accused also fee

some of the pain, not all the pain, but sone of the pain
suffered by the victim should the Court not inpose a heavy
sent ence. The consideration of rehabilitation does not
justify any big or great deduction in a sentence that a
Court would otherwi se have imposed and this is because the
accused is not a first offender, he is not a very youthful
person, he is not a juvenile and he had a very good

opportunity to consider his future lifestyle when he was in

prison and part of his sentence was suspended. If that did
not help himin the period 1988 to 1990, | do not see how,
for i nstance, a partly suspended sentence would be
justified. If 1 did not find or if | could not find that

this particular nmurder was not premeditated in the sense |
have expl ai ned, then | would have had no hesitation to
i mpose on the accused the sentence of Ilife inmprisonment.

However, mainly as a result of the fact that it has not been



shown that the crine was preneditated, | have decided that
it will be appropriate in this particular case not to inpose
life inprisonment but nevertheless a long fixed term of

i npri sonment.

In the result I sentence you to twenty (20) years

i npri sonment.

/
F

O LI NN, JUDGE
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