
IN THE SUPREME COURT OF SOUTH AFRICA 
(CISKEI PROVINCIAL DIVISION) 

CASE NO. CC 2 7 / 9 6 

THE STATE 

versus 

MONGEZI DAVID HLELA Accused No. 1 

ZOLA M K A P A Accused No.2 

L U Y A N D A NQUBELANGA Accused No.3 

J U D G M E N T 

EBRAHIM, A J : In the ind ic tment served on the three accused they are charged 

w i t h t w o counts of murder and t w o coun ts of a t tempted murder. Count 1 is the 

murder of Babalo Bangela, Count 2 the murder of Lizo T o m , Count 3 the 

a t tempted murder of Msindisi Wi lson Seyis i , and Count 4 the a t tempted murder 

of Pepe Mz imkhu lu . 

A t the commencemen t of the trial Mr Kruger, w h o prosecutes on behalf of the 

State, applied for the ind ic tment to be amended by w i t h d r a w i n g Count 2 and 

subst i tu t ing in its stead the charge of the a t tempted murder of Lizo T o m . The 

amendment w a s necess i ta ted, it seems, by the d i f f icu l ty con f ron t ing the State in 

prov ing tha t the deceased 's death on 24 May 1 9 9 5 , some eleven days after he had 
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been shot on 13 May 1 9 9 5 , w a s due to the injuries he had sustained dur ing the 

inc ident . Mr Mathee , counsel for the three accused, did not oppose the 

amendmen t and the ind ic tment w a s amended accord ing ly . 

Al l the accused pleaded not gui l ty to the charges and , in te rms of s 11 5 (1) of the 

Criminal Procedure A c t 5 1 / 1 9 7 7 , disclosed the basis of their defence. They denied 

being present w h e n the o f fences were c o m m i t t e d , in e f fect relying on an alibi. 

Formal admissions: 

Certain formal admissions were made by the accused, conta ined in the documen t 

marked Exhibit ' A ' , and these were recorded in te rms of s 2 2 0 of the Criminal 

Procedure A c t 5 1 / 1 9 7 7 . In respect of Count 1 it w a s admi t ted tha t the deceased, 

Babalo Bangela, had died at the scene of the shoot ing f r om a gunshot w o u n d and 

tha t the conten ts of the relevant post mor tem report were correct . In respect of 

Counts 2 & 4 , it w a s admi t ted tha t the respect ive compla inants sustained var ious 

injuries inf l icted in the incident referred to in the ind ic tment and the summary of 

fac ts . These admissions rel ieved the State of the burden of leading evidence to 

prove tha t the death of the deceased in Count 1 w a s not due to any injuries w h i c h 

may have been inf l icted subsequent ly to those sustained dur ing the said inc ident . 

Medical reports and physical evidence: 

Mr Kruger handed in the var ious medical repor ts , namely , the fo l l ow ing : in respect 

of Count 1 the post mor tem report (Exhibit 'B ' ) regarding the deceased, Babalo 

Bangela; in respect of Count 2 the medical report (Exhibit 'C ' ) relat ing to the 
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injuries sustained by the deceased, Lizo T o m ; and , in respect of Count 3 the 

medical report (Exhibit 'D ' ) relat ing to the injuries sustained by the compla inant , 

Pepe Mz imkhu lu . Mr Mathee had no object ion to these reports and accepted their 

con ten ts . By agreement , Mr Kruger also handed in f ive (5) empty 9 m m cart r idge 

cases w h i c h were recovered at the scene of the cr imes. He stated tha t the results 

of the ball istic tes ts , conduc ted to ascertain whe the r the car t r idges were f i red f r om 

the 9 m m f i rearms w h i c h each accused had in his possession, were negat ive. 

Undisputed evidence of the events: 

The charges w h i c h the accused face arise out of events w h i c h occurred on the 

morn ing of 13 May 1995 at the tax i rank in Bisho. These are tha t at about 

1 1 . 0 0 a m a small group of men armed w i t h guns al ighted at the tax i rank f r om a 

motor vehicle w h i c h is descr ibed by three o f the w i tnesses as a Conquest motor 

car and w a s either silver or b rown ish in colour. One of these men approached the 

deceased, Lizo T o m (who is c i ted in Count 2 and is n icknamed ' W h i t e y ' ) , u t tered 

certain commen ts and smacked h im. 

I should ment ion tha t the w i tnesses di f fer s l ight ly in regard to w h a t w a s ut tered but 

th is is not of much impor t as it has not been d isputed tha t the individual exc la imed, 

'What are you doing to our vehicles' or w o r d s to tha t e f fect . Be tha t as it may, 

a lmost s imul taneously a single gunsho t w a s heard fo l l owed by a burst of gunf i re 

wherea f te r the men returned to their vehicle and sped away . This shoot ing caused 

the death of Babalo Bangela and inf l ic ted injuries on Lizo T o m and Pepe Mz imkhu lu . 

The tax i rank, where the shoot ing occur red , is an open area where the vehicles are 
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parked in parallel r ows wa i t i ng for passengers w i t h d i f ferent r ows for those tax is 

w h i c h proceed either to King Wi l l iams T o w n or Zwe l i t sha . There is also a shelter 

w i t h a wa l l w h i c h is of shoulder height and this a f fords the passengers pro tect ion 

f r om the e lements as wel l as separat ing the taxis in the d i f ferent r ows . 

Additional issues not in dispute: 

The fo l l ow ing issues are also not in d ispute , namely: 

1 . There has been, and still is, serious conf l ic t be tween the d i f ferent tax i 

organisat ions, namely , the Border Al l iance of Taxi Assoc ia t ions (BATA) , the 

Bisho and King Wi l l iam's T o w n Taxi Assoc ia t ion (BIKITA) and the UNCEDO 

Taxi Assoc ia t ion operat ing in King Wi l l iam's T o w n and Bisho. In 1989 the 

relat ionship be tween BATA and BIKITA had deter iorated into open conf l i c t . 

BATA had then moved to another tax i rank a f e w minutes wa lk a w a y f r om 

the one w h i c h the t w o organisat ions had shared previously. 

2 . The three accused are author ised in te rms of l icenses to lawfu l ly be in 

possession of the f i rearms wh i ch were taken by the police and on w h i c h the 

ball istic tes ts , referred to earlier, were conduc ted . 

3. A n ident i f icat ion parade, the results of w h i c h are recorded on fo rm SAP 3 2 9 , 

Exhibit ' E ' , w a s held by the pol ice at the King Wi l l iam's T o w n police stat ion 

on 27 February 1 9 9 6 . This f o r m , w h i c h w a s handed in by Counsel for the 

accused w i t h the concur rence of the State, records tha t the w i tness , Sigqibo 

Mayek iso , ident i f ied the three accused and took four minutes to do so 

whereas the w i tnesses , A ron Po twana and Msindisi Wi lson Seyisi , were 

unable to ident i fy anyone. A fur ther w i tness , Wiseman Mba ta , w h o did not 
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tes t i f y , ident i f ied a person named W Funta as one of the assai lants. (It needs to 

be noted tha t W Funta is not an accused before th is Cour t and the State has not 

tendered any explanat ion for him not having been jo ined as a co-accused. Nor has 

the State contended tha t the ident i f icat ion parade w a s conduc ted proper ly and tha t 

the ident i f icat ions are consequent ly reliable and correct . ) I shall at a later stage 

c o m m e n t fur ther on th is . 

4 . Accused nos. 1 and 2 were arrested at about 12 .00 noon on the same day 

as the shoot ing whi le en route in a tax i f r om Ginsberg to King Wi l l iam's 

T o w n . The f i rearms in the possession of accused nos. 1 and 2 were taken 

by the police and submi t ted for the aforesaid ball istic tes ts . A Mr Sigutya 

w h o w a s travel l ing w i t h t hem w a s also arrested and w a s a co-accused unti l 

this case w a s t ransferred to the Supreme Court for t r ia l . 

5. Accused no. 3 w a s arrested some 2Vi months later, on 31 Ju ly 1 9 9 5 , and 

had been engaged in his normal business as owne r and driver of a tax i 

dur ing the in tervening period and w a s not a fug i t ive f r om just ice. The 

f i rearm in his possession w a s taken by the police and also submi t ted for 

ball istic tes ts . 

6. The owne r of the tax i dr iven by M W Seyisi is a Captain Landu w h o w a s 

s tat ioned at Zwel i tsha in 1 9 9 5 . 

7. The person w h o had died at the scene of the shoot ing is the person referred 

to in the post mor tem repor t , Exhibit ' B ' . 

Having detai led the issues w h i c h are not in d ispute I tu rn n o w to the Sta te 's case 
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w h i c h is dependent on the evidence of four eye-wi tnesses. I shall endeavour not 

to set out in detai l the ev idence of each w i tness and t ry to conf ine mysel f to those 

relevant aspects w h i c h fall outs ide the undisputed fac ts . 

Evidence of State witnesses: 

The f i rst w i t ness , Sigqibo Mayek iso , w a s wa i t i ng at the Bisho tax i rank to convey 

passengers to King Wi l l iam's T o w n w h e n the Conquest motor car arr ived. Three 

men al ighted and he heard a gunsho t but did not see w h o had f i red it. He f led on 

foo t to the of f ices of the Bisho Munic ipa l i ty where he lay d o w n on the grass in an 

a t tempt to hide. He could not see any th ing but heard shots being f i red all over 

Bisho, as he says. W h e n it w a s quiet he returned to the tax i rank whe re he found 

a boy dead and an older man shot in the foo t . He had seen the men, w h o arr ived 

in the Conquest , on previous occas ions but did not k n o w their names. 

He, and to some ex ten t the other w i tnesses as we l l , w a s submi t ted to lengthy 

cross-examinat ion by counsel for the accused. From th is it emerged tha t w h e n the 

Conquest s topped at the head of the r o w at r ight angles to it th is w i tness w a s busy 

pack ing the parcels of a passenger into the komb i . Neither the seats of the kombi 

nor the w indscreen had obs t ruc ted his v is ion. He saw the at tackers br ief ly, the 

incident having happened in a f e w seconds, and w a s able to recognise their faces 

but could not provide any ident i fy ing features. In his s ta tement to the police he 

had said the assailants were 'unknown black males' but this w a s an error on the 

part of the police as he had to ld t hem tha t 'three black men got out'. 
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He cont rad ic ted his ev idence in regard to whe the r it w a s accused no.1 or accused 

no .2 w h o had slapped ' W h i t e y ' and said tha t the cour t interpreter had interpreted 

his evidence incorrect ly . He had not seen a wh i t e Je t ta at the scene as indicated 

in his s ta tement to the pol ice. He denied tha t the s ta tement had been read back 

to h im even though it ref lected tha t th is w a s done. He denied tha t he had 

discussed the incidents w i t h anyone else or tha t he had heard the names of the 

accused being ment ioned after the inc ident . The three accused were members of 

BATA but he did not k n o w t hem unti l the day of the at tack at the Bisho tax i rank. 

Later, he conceded tha t he knew Accused No. 3 f r om the t ime tha t they had 

shared the same tax i rank and w a s used to seeing the faces of all three accused. 

In response to quest ions f r om the Court he said tha t he had never d iscussed the 

incident w i t h any person, not even w i t h the passenger w h o m he had t ranspor ted 

home a f te rwards , as he w a s shocked . 

The next w i tness , Aaron Po twana , said tha t only t w o men had al ighted f r om the 

Conquest motorcar w h i c h he descr ibed as b rown ish in colour. He had f led and hid 

behind another kombi and heard a bang and saw smoke. W i th this he c rawled 

under the kombi and whi le hiding there he saw another motor car, a wh i t e Je t t a , 

arr ive. The Je t ta drove th rough the area of the tax i rank whi le its passengers f i red 

shots and those in the Conquest did l ikewise. He k n e w and recognised the people 

in the Conquest , the one being Accused no. 1 and the other Accused no. 2. He 

est imated tha t the gunf i re lasted about f ive minutes. A f te r the vehicles lef t , he 

emerged f r om under the komb i , inspected his vehic le and found tha t the 
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windsc reen and radiator had been s t ruck by bul lets. 

Dur ing cross-examinat ion he said tha t he k n e w accused nos. 1 and 2 f r om the t ime 

tha t they drove taxis at the market square tax i rank w h i c h the organisat ions had 

shared prior to the spl i t . He did not k n o w Accused no. 3 and denied tha t they had 

both been employed as dr ivers by a Mr Bokwana of Mdantsane. He did not have 

a f i rearm and had never seen a BIKITA member w i t h one. 

He w a s quest ioned in detai l on where the var ious tax is were parked. Immediate ly 

the shoot ing star ted he had run f r om where he w a s standing at the shelter and had 

taken cover be tween t w o of the tax is in the King Wi l l iam's T o w n row . He c raw led 

underneath tha t of the deceased, Lizo T o m , w h o m he referred to as Nkos inath i . 

He di f fered f r om the w i tness Mayekiso in regard to whe re the Conquest had 

s topped and mainta ined tha t it had s topped next to the r o w of kombis and not at 

the f ron t at r ight angles to the f i rst komb i . He only saw t w o people and did not 

hear anyone say anyth ing nor did he see either of the men slap anyone. He had 

also not seen one of t hem point a f i rearm at the compla inant , Msindisi Wi lson 

Seyisi . A l though his kombi and another we re be tween him and the assai lants, he 

could see w h a t w a s happening. He had recognised the face of accused no. 2 and 

had to ld the police he could ident i fy him if he saw him again. A t the King Wi l l iam's 

T o w n police stat ion he had pointed out accused nos. 1 and 2 w h e n they were 

seated in a police vehic le. But, in the s ta tement w h i c h he had made to the police 

subsequent ly he had not s tated tha t he w a s able to ident i fy the t w o accused. He 

conceded tha t it had been read back and explained to him before he signed it. 
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In response to quest ions f r om the Cour t he said tha t he had spoken only to the 

police and not to anyone else at the scene. A t the King Wi l l iam's T o w n police 

stat ion he had been asked by a detect ive f r om Zwel i tsha to look at the t w o people 

w h o were s i t t ing in the police vehic le. 

The next w i tness , Msindis i Wi lson Seyis i , saw t w o men al ight f rom the Conquest . 

One w a s accused no. 3 ( known as Madlebe) w h o approached 'Wh i tey ' . Whi le he 

could have ident i f ied the second person previously he could not do so n o w . This 

person had pointed a gun in his d i rect ion and f i red a shot . He saw smoke in his 

v ic in i ty but w a s not s t ruck. He ran to the publ ic to i let to take cover and whi le 

there heard fur ther shots being f i red. A f te r it w a s quiet he returned to the scene 

whe re he found people had been in jured. 

Under cross-examinat ion he said tha t w a s not aware tha t Mr Landu, the owne r of 

the vehicle dr iven by h im, w a s a po l iceman. He knew accused no. 2 but he w a s 

not one of the t w o people w h o had al ighted f r om the Conquest motorcar . The car 

had s topped next to Wh i t ey ' s kombi and not at the f ron t of the r o w as stated by 

the w i tness Mayek iso . He did not see in w h i c h d i rect ion the shot had been f i red 

but only saw smoke mov ing t o w a r d s h im. 

In reply to a quest ion f r om the Court he conf i rmed tha t he had not spoken to 

anyone regarding w h a t had occur red tha t part icular morn ing . 

The compla inant in Count 4 , Pepe Mz imkhu lu , test i f ied tha t it w a s a small car, 
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darkish or silver grey in colour . Three men had jumped out and one of t hem 

slapped ' W h i t e y ' across the face. A t tha t stage he tu rned and ran. A young man , 

running close to him fell d o w n causing him to s tumble and at the same t ime he 

heard a shot and fel t someth ing piercing his left f oo t . The motorcar w a s dr iv ing 

up and d o w n on the other side of the wal l and shots were being f i red f r om it. This 

cont inued for a considerable period of t ime before the car drove of f . He returned 

to his vehicle where he found the passengers ly ing inside on the f loor. He asked 

them to d isembarked and w h e n they refused he drove to Zwel i tsha where they 

d isembarked and he returned home. Later he w e n t to hospital to obta in t rea tment 

for his in jury. He had not seen the person previously w h o had al ighted f r om the 

motorcar but ident i f ied h im as being accused no. 2. 

Dur ing cross-examinat ion he said tha t a man remained behind the steer ing whee l 

of the car. However , he accepted tha t in his s ta tement to the police he had said 

tha t the dr iver had al ighted but adhered to his ev idence tha t the dr iver had 

remained in the car. He w a s shocked and in pain and could have made a mistake. 

A l t hough events were f resh in his mind w h e n he spoke to the police he had been 

unable to say h o w many assai lants there we re . This he also at t r ibuted to being 

shocked and in pain. The person had a l ight complex ion w i t h a moustache but he 

had to ld the police tha t the man w a s c lean-shaven. This w a s a misunders tanding 

as he had referred to the person 's jawl ine . He conceded tha t he had to ld the police 

tha t he w a s unsure whe the r he could ident i fy the person again. Further 

cont rad ic t ions emerged be tween his s ta tement to the police and his ev idence. 
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When quest ioned by the Cour t he said tha t the w o r d 'Mad lebe ' referred to a person 

w h o s e ears were larger than usual . But, he had not to ld the police tha t one of the 

persons w a s called 'Mad lebe ' . 

This conc luded the Sta te 's ev idence and I tu rn to tha t of the accused. 

Evidence of the accused: 

Accused no. 1 , Mongez i David Hlela, test i f ied in his o w n defence. He arr ived at 

the BATA tax i rank in King Wi l l iam's T o w n at about 1 0 . 0 0 a m on 13 May 1995 and 

parked his kombi at the end of the r o w of tax is wa i t i ng to t ranspor t passengers to 

Ke iskammahoek. He wa lked to the local BATA of f ice where he met a Mr Sigutya 

w h o to ld him tha t he w a s looking for a spare part for his kombi and w a n t e d to go 

to Ginsberg to see someone about it. He w a s asked to accompany Mr S igutya and 

he then requested accused no. 2 , Zola Mkapa , to accompany t h e m . They boarded 

a tax i to Ginsberg and w e n t to the house where Mr Sigutya hoped to obta in the 

spare part . He entered whi le they wa i ted outs ide and w h e n he returned he said he 

had not found the person. They boarded a tax i to return to King Wi l l iam's T o w n 

and en route it w a s s topped by the police and a pol iceman named Mazomba 

in formed accused no. 1 tha t he had been looking for h im for a long t ime. The 

police took possession of a f i rearm w h i c h he had w i t h him and took them to the 

King Wi l l iam's T o w n Police Stat ion to awa i t the arrival of the Ciskei pol ice. Whi le 

seated in a police vehic le in f ron t of the police s tat ion a group of people arr ived, 

amongs t t hem the w i tnesses , Po twana , Seyisi and Mayek iso , and someone said 

'Here is Hlela'. He could not recall if the w i tness , Mz imkhu lu w a s present . 
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Cross-examinat ion w a s d i rec ted, unders tandably , t o w a r d s establ ishing at w h a t t ime 

accused no. 1 had arr ived at the King Wi l l iam's T o w n tax i rank and w h e n he, 

Mr Sigutya and accused no. 2 had depar ted for Ginsberg and returned to King 

Wi l l iam's T o w n . Other quest ions el icited tha t w h e n the police took possession of 

his f i rearm they inspected it by smell ing it. Prior to leaving Keiskammahoek tha t 

morn ing he had f i red about three to four rounds in order to test the gun . Further, 

he had k n o w n Mayekiso since 1988 and Po twana , Seyisi and Mz imkhu lu since 

1 9 8 9 . They w o u l d have k n o w n him as he w a s an off ic ial of BATA and were 

impl icat ing him falsely as he belonged to a rival organisat ion. 

In the course of re-examinat ion he said tha t Mr Sigutya had init ially also been an 

accused in the case but the charges were w i t h d r a w n against him w h e n the mat ter 

w a s referred to the Supreme Cour t for t r ia l . 

The tes t imony of accused no. 2, Zola Mkapa , w a s tha t on the morn ing of 13 May 

1995 he arr ived in King Wi l l iam's T o w n f rom Keiskammahoek and parked his tax i 

in one of the rows at the BATA tax i rank. Shor t ly thereaf ter accused no. 1 arr ived 

and asked him to accompany him and Mr S igutya to Ginsberg. His vers ion of 

events accorded w i t h those given by accused no. 1 . He also handed his f i rearm 

to the police w h e n they s topped the tax i and had seen the w i tnesses , Po twana and 

Seyis i , at the King Wi l l iam's T o w n police s ta t ion . He denied being at the Bisho tax i 

rank w i t h the shoot ing and suggested tha t it w a s possible tha t the w i tnesses were 

impl icat ing him falsely because of the conf l ic t be tween BATA and BIKITA. 
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Again cross-examinat ion cent red on the t ime he arr ived at the King Wi l l iam's T o w n 

tax i rank, the t ime of departure to Ginsberg in the company of the others and the 

t ime of their re turn . His answers were similar to those prov ided by Accused no. 1 . 

Accused no. 3, Luyanda Ngubelanga, test i f ied tha t he w a s a member of BATA and 

operated a tax i be tween Mdantsane , Bisho and King Wi l l iam's T o w n . He denied 

being present w h e n the shoot ing occur red at the Bisho tax i rank and had heard 

about it at the BATA of f ices in King Wi l l iam's T o w n . He had engaged in his normal 

business act iv i t ies f rom 13 May 1995 to the 31 Ju ly 1995 w h e n he w a s arrested. 

Cross-examinat ion of accused no. 3 w a s brief and aimed at establ ishing h o w he 

had become aware of the shoot ing and his whereabou ts on tha t part icular day. 

In re-examinat ion he stated tha t another individual w a s also k n o w n as 'Mad lebe ' 

and w a s similarly a member of BATA. This w a s not con tes ted by the State. 

In response to the Cour t ' s quest ions accused no. 3 said tha t he could not recall 

tha t the police had asked him where he had been on the day of the shoot ing . He 

received a documen t f r om the police request ing him to report to the Cambr idge 

police stat ion and , w h e n he did so, w a s arrested. 

The w i tness Pepe Mz imkhu lu w a s recalled to enable defence counsel to canvass 

the issue of the other person k n o w n as Madlebe but th is did not elicit any th ing of 

s igni f icance. Af ter handing in copies of t w o interd ic ts relat ing to the d ispute 
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It is appropr iate perhaps, at th is s tage, tha t I c o m m e n t on the feud wh i ch is raging 

be tween the d i f ferent tax i organisat ions and w h i c h the defence brought into sharp 

focus in th is t r ia l . Taxi v io lence is v i r tual ly pandemic th roughou t the coun t ry and 

has resulted in a number of innocent passengers and bystanders being ser iously 

injured and ki l led. The tax i indust ry is dependant on the suppor t of the public and 

its purpose should be to serve t hem ef f ic ient ly and w i t h the u tmos t care and 

safe ty . Thus , w h e n the safety of passengers is threatened no stone should be left 

un turned in order to apprehend and prosecute the individuals w h o are responsible 

for w h a t can only be descr ibed as indiscr iminate v io lence. My evaluat ion of the 

l imited evidence before me compels me to the conc lus ion tha t the police 

invest igat ion of th is shoot ing may not have been as tho rough as the c i rcumstances 

war ran t . I have the uneasy feel ing tha t there seems to have been a ret icence to 

probe too deeply lest certain fac ts emerge w h i c h may redound to the det r iment of 

var ious part ies. The evidence ref lects tha t at least one po l iceman, a Captain 

Landu, o w n s a tax i w h i c h operates f r om the BATA tax i rank in King Wi l l iam's 

T o w n . I have no doub t tha t his business is cont rary to police regulat ions, yet he 

has been permi t ted to cont inue w i t h it. I fail to comprehend w h y steps have not 

been taken to s top him f rom cont inu ing w i t h th is . 

There are many cogent reasons w h y a member of the police force should not be 

permi t ted to engage in business act iv i t ies let alone be a l lowed to operate a tax i . 

In the present c l imate of v io lence w h i c h has engul fed the industry th is is not only 

be tween BATA and BIKITA counsel for the accused closed their case. 
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unacceptab le , but h ighly in f lammatory to say the least. Such a s i tuat ion lends 

itself to all manner of speculat ion concern ing possible bias on the part of members 

of the police fo rce . More impor tan t ly , the potent ia l for actual bias and probably 

even cor rupt ion is immense. In such c i rcumstances , it is easy to unders tand w h y 

those in the tax i indust ry have v iewed the act ions of the police in their a t tempts 

to deal w i t h the v io lence, w i t h grave suspic ion. 

I am request ing counsel for the State to convey my commen ts in th is regard to the 

proper author i t ies so tha t immediate steps may be taken to remedy this unheal thy 

state of af fairs. I need not over-emphasize the impor tance of these invest igat ions 

being conduc ted in a t ransparent manner by impart ial and independent invest igators 

so tha t there may be no doub t in the minds of any interested part ies and the 

general publ ic tha t just ice wi l l prevai l . 

I proceed n o w to deal w i t h the ev idence. Both counsel have presented detai led 

arguments and I am appreciat ive of their per t inent submiss ions. Whi le I do not 

propose detai l ing their a rguments I shall per force, in my evaluat ion of the evidence 

and in set t ing out my reasons for accept ing or reject ing same, refer to several of 

the submiss ions made by t h e m . 

Assessment of the evidence: 

The essential quest ion to be determined in th is mat ter is whe the r it has been 

establ ished beyond reasonable doub t tha t the accused were cor rec t ly ident i f ied as 

being present at the scene of the shoot ings on 13 may 1995 and tha t they are the 
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persons w h o perpetrated the cr imes as set ou t in the ind ic tment . 

Mr Kruger has presented w h a t seemed to be a rather persuasive a rgument 

regarding the ident i f icat ion of the accused by the w i tnesses . He has con tended 

tha t it is unl ikely tha t a w i tness w o u l d , in an e f for t to falsely impl icate an accused, 

only ident i fy one or o ther of t hem and not all three. In th is regard it is to be noted 

tha t at the ident i f icat ion parade all three accused were ident i f ied by the w i tnesses 

Mayek iso as the persons w h o were involved in the shoot ings. A t the ident i f icat ion 

parade Po twana and Seyisi we re unable to ident i fy any of the persons, but in cour t 

Po twana ident i f ied accused nos. 1 and 2 , and Mz imkhu lu accused no. 2 , as being 

members of the group of assai lants. I need to ment ion tha t for some or other 

reason Mz imkhu lu w a s not called upon to a t tend the ident i f icat ion parade. 

A t f i rs t sight Mr Kruger 's a rgument , as I have said, seems to have meri t in it but 

on closer analysis its persuasiveness diminishes due to the di f f icul t ies con f ron t ing 

the state in respect of the ident i f icat ion of the accused. The more s igni f icant 

aspects thereof are these: 

1 . In his s ta tement to the police Mayekiso did not ident i fy any of the accused 

neither d i rect ly nor by suggest ion and referred to the assailants only as 

' u n k n o w n black males ' . 

2 . The unexpla ined delay in hold ing the ident i f icat ion parade and the fai lure to 

fo l l ow prescr ibed procedures in h o w it should be conduc ted raises the issue 

of the acceptabi l i ty of the ident i f icat ion of the accused by Mayek iso . 

Mr Kruger, it must be conceded , did not a t tempt to persuade me tha t the 
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di f f icul t ies con f ron t ing the State in th is regard could be ignored or excused 

but asked merely tha t the evidence in th is regard be we ighed against all the 

other ev idence. 

3. The fac t tha t accused nos. 1 and 2 were seated in a police vehicle outs ide 

the King Wi l l iams T o w n police stat ion a f e w hours after the shoot ings where 

they cou ld be seen, and were in fac t seen, by one or other of the w i tnesses 

and other interested part ies. 

4 . The absence of evidence to indicate tha t the w i tnesses prov ided the police 

w i t h any details ident i fy ing the assai lants and tha t th is led to the arrest of 

the accused. 

5. The absence of any independent w i tnesses - independent in the sense tha t 

they are neither members of any of the tax i organisat ions nor employed as 

a dr iver of a tax i or in some other capac i ty . There were clearly a number of 

passengers at the scene and some of t hem must have seen w h a t occur red . 

There are some eighteen rules of pract ice, as they are t e rmed , w h i c h are to be 

observed w h e n conduc t ing an ident i f icat ion parade. seeDu Toft eta/, Commentary 

on the Criminal Procedure Act at pages 3-5 to 3-12. Counsel for the accused 

referred me in part icular to rules 2 and 6 and the non-observance thereof by the 

pol ice. On their o w n a breach of these may not in every case necessari ly be 

suf f ic ient to war ran t a reject ion of the ident i f icat ion made by a w i tness . But, in the 

present instance the fai lure to adhere to these, w h e n considered w i t h the other 

aspects I have ment ioned, does not lay the necessary basis to enable a f ind ing to 

be made tha t the point ing ou t of the three accused is reliable and cor rec t . See 
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R v Shekele and Another 1953 (1) SA 636 (T) at 638F-G. It f o l l ows tha t I do not 

accept the evidence of Mr Mayekiso in ident i fy ing the accused as the individuals 

w h o commi t t ed the shoot ings or tha t they were members of the group w h o did so. 

I do not f ind it to be credible and reliable. 

Similarly there are problems w i t h the ident i f icat ion of the d i f ferent accused by the 

w i tnesses , Po twana , Seyisi and Mz imkhu lu . They ident i f ied the accused in cour t 

and I need hardly underscore the mani fest dangers of dock ident i f icat ion. See 

S v Maradu 1994 SACR 410 (W) at 413g-j and 414a. 

In the c i rcumstances of th is mat ter there is an even greater danger in accept ing the 

ident i f icat ion w i t h o u t cor robora t ion as it cannot be said tha t the w i tnesses are by 

any means independent observers. They have tr ied to d is tance themselves f r om 

the d ispute w h i c h exists be tween the d i f ferent tax i organisat ions but they are by 

no means dis interested part ies and are obv ious ly a f fec ted by deve lopments . I am 

mindfu l of the fac t tha t the w i tnesses had to observe w h a t w a s happening and 

a t tempt to ident i fy the assai lants whi le shots were being f i red at or around t h e m . 

But th is does not mean tha t I may disregard the material shor tcomings in the 

manner and actual ident i f icat ion of the accused as the assai lants. I am not 

sat isf ied tha t the w i tnesses , in the c i rcumstances tha t prevai led, had proper or 

ample oppor tun i t y to observe the assai lants. Accord ing ly , I f ind tha t their ev idence 

tha t the accused are the assai lants is not credible and reliable. 

In v i e w of th is I do not consider it necessary to evaluate any fur ther ev idence, nor 
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the lack thereof , whe the r in respect of the ball istic tests or the fai lure to ident i fy 

either of the vehicles used in the shoot ings or to link the accused to the vehicles 

in one w a y or another . Further, no onus rests on the accused to prove their alibi. 

The onus is on the State to prove its case against t hem beyond a reasonable doub t . 

In any event , it has not been s h o w n tha t the alibi of any of the accused is palpably 

false and I am unable to reject the alibi of each as not reasonably possibly t rue. 

I f ind tha t State has not d ischarged its onus in prov ing beyond a reasonable doub t 

tha t the accused are the individuals w h o perpetrated the cr imes set out in the 

ind ic tment or tha t they were members of the group of assailants w h o commi t t ed 

the shoot ings . Accord ing ly , all the accused are found not gui l ty on all the counts 

set out in the ind ic tment and are d ischarged. 
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