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J U D G M E N T 

EBRAHIM A J : In the ind ic tment the accused, Thembela Sylvester Z w a y i , has 

been arraigned on eleven coun ts , namely t w o counts of murder, four counts of 

k idnapping, four counts of robbery and one coun t of a t tempted robbery. A t the 

commencemen t of the trial Counts 10 and 1 1 , being tha t of murder and robbery 

respect ive ly , were w i t h d r a w n by the State. 

The accused pleaded not gui l ty to the remaining charges and elected in te rms of 

s 11 5 of the Criminal Procedure Ac t 51 of 1 9 7 7 not to disclose the basis of his 

defence and put the State to the proof of the al legations against h im. 

The State's Case 

The State called f ive w i tnesses , four being the compla inants in Counts 2, 3, 4 , 5, 

6, 8, and 9. In addi t ion to those counts their t es t imony also relates to Counts 1 

and 7. The fo l low ing is a summary of their ev idence. 

Count 1 : Three of the aforesaid w i tnesses , namely, Cyril Desmond Hel f r ich, 
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Madoda Mike Nkant i and Gideon Mal i , test i f ied tha t on 16 March 1 9 9 4 and near 

Masingahta Junc t ion they w i tnessed the accused shoot ing the driver of a komb i . 

A t the t ime tha t the shoot ing occur red these w i tnesses , w h o had been k idnapped 

and were being kept pr isoner by the accused, we re seated on the rear seat of a 

Cressida motor vehicle dr iven by h im. They say tha t w h e n the accused shot the 

dr iver he said, 'Did you see that, it was a good shot -1 shot him in the neck.' The 

accused has not d isputed tha t the v ic t im w a s Leslie Mogr idge and tha t he had died 

as a result of being shot but denies tha t he shot the deceased. Upon being shot 

the v ic t im s lumped over the steer ing whee l of the kombi w h i c h came to a halt in 

the middle of the road. The vehicle w i t h the v ic t im s lumped over the steer ing 

whee l was left there and the accused then drove a w a y f rom the scene w i t h the 

wi tnesses still capt ive in the motorcar . When the shoot ing occurred the w i tness 

Donker w a s impr isoned in the boot of the Cressida. 

Gregory A n d r e w Nel test i f ied tha t on 1 6 March 1 9 9 4 at approx imate ly 2 . 0 0 p m he 

w a s t ravel l ing f rom Dimbaza t o w a r d s King Wi l l iam's T o w n w h e n a red Cressida 

motorcar passed his vehic le. He not iced f ive people in the Cressida of w h o m one 

w a s a ' w h i t e ' man w h o w a s si t t ing in the middle of the rear seat. Outside King 

Wi l l iam's T o w n , just before the br ick f ie ld , he not iced the same Cressida racing 

t o w a r d s h im. He also not iced a Husky vehicle s tanding in the middle of the road 

and t hough t tha t someth ing must have happened. He approached the vehicle and 

saw a ' w h i t e ' man s lumped over the steer ing whee l . He s topped his o w n vehicle 

and w e n t to the dr iver 's side whe re he observed tha t the man w a s bleeding f rom 

a bul let w o u n d in the neck. He appl ied his handkerchief to the w o u n d to stop the 
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bleeding unti l the ambulance arr ived. The person w a s then taken to hospital and 

he drove the Husky motor vehicle to the police s ta t ion . He says fur ther tha t he 

not iced tha t the driver of the Cressida appeared to be a tal l ish person. 

Counts 2 and 3: The evidence of Madoda Mike Nkant i is tha t on 16 March 1 9 9 4 

and near Debenek he w a s dr iv ing a Ford Courier bakkie w h e n he observed a red 

Cressida dr iv ing behind him and its headl ights being sw i t ched on and of f 

repeatedly. Th ink ing it w a s the police he pulled to one side and s topped. A man 

appeared on the left hand side of his vehicle and asked to bo r row a jack. Ano ther 

man appeared on the r ight hand side w i t h a f i rearm in his hand and to ld the w i tness 

tha t he w a s bo r row ing his car. He pointed the f i rearm at the w i tness , took the 

keys of the car and forced the w i tness to al ight f r om the vehic le. The w i tness w a s 

taken to the Cressida and had to get in and sit on the rear seat of the vehic le. The 

person w i t h the f i rearm returned to the Cressida and drove of f w i t h t hem whi le one 

of the accompl ices drove the Ford Courier bakkie. The w i tness says he had an 

oppor tun i t y to observe the man w i t h the gun and w a s able to look at him proper ly. 

He w a s certain he w o u l d not fo rget th is man and later ident i f ied the accused as 

being this person. He says fur ther tha t he w a s w i t h his captors f rom about 1 1 hOO 

to 1 7 h 0 0 on the day of these events . 

He also test i f ied tha t after his captors had been dr iv ing around for qui te some t ime 

they encountered a Canter t ruck w i t h a GC regis t rat ion. The accused indicated to 

the dr iver to s top and after the dr iver had compl ied the accused forced him to 

al ight by point ing his f i rearm at h im. This person w a s forced to get into the 
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Cressida and to sit on the rear seat. The accused then drove this t ruck and one of 

the other members of the gang drove the Cressida. 

Under cross-examinat ion he s tated tha t he w a s seated behind the accused in the 

Cressida but had looked at his face proper ly w h e n he w a s robbed of his vehicle and 

w h e n he commi t ted the other robber ies. He observed that the face of the accused 

w a s longer than that of his accompl ices. He w a s asked w h y he had made t w o 

s ta tements to the police and whe the r , at the t ime tha t he made the second 

s ta tement , he k n e w the names of the w i tness Helfr ich and w h y the man w i t h the 

gun w a s referred to in the s ta tement as the accused Thembela Z w a y i . He 

explained tha t he w a s asked by the police to make the second s ta tement and they 

had prov ided Hel f r ich 's name. Also he had heard the accused 's name being 

ment ioned by one of the accompl ices on the day of the robbery. 

It emerged fur ther dur ing cross-examinat ion tha t he had ident i f ied the accused f rom 

a series of photographs w h i c h were mounted on a card tha t was hanging in an 

of f ice of the Zwel i tsha Murder and Robbery Unit . One of the pol icemen had 

possibly said tha t the person pointed out by the w i tness w a s Thembela Z w a y i . Mrs 

Col let t , w h o appears for the accused, showed him a char t w i t h 25 photographs on 

it, (Exhibit 'B ' ) , and he conf i rmed tha t it w a s similar to the one he had seen at the 

police s ta t ion . The one on w h i c h the photograph of the accused appeared had 

fewer photographs on it t h o u g h , possibly 8. He w a s also quest ioned on whe the r 

he had at tended an ident i f icat ion parade and conf i rmed tha t he had done so and 

tha t he had pointed out the accused. It w a s put to him tha t on both occasions the 
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police had suggested w h o the person w a s , but he denied th is . 

Counts 4 , 5 and 6: Cyril Desmond Helfr ich and Gideon Mali both test i f ied in 

respect of these coun ts . Their ev idence is tha t on 16 March 1 9 9 4 the w i tness 

Helfr ich w a s dr iv ing a Mi tsubishi LDV t ruck and tha t Gideon Mali w a s in the t ruck 

w i t h h im. They were dr iv ing back f r om Fort Beaufort to East London w h e n a red 

Cressida motorcar passed their vehicle and s lowed d o w n in f ron t of t h e m . It 

appeared to the w i tness tha t the dr iver w a s signal l ing to t hem tha t someth ing w a s 

w r o n g w i t h the l ights of their vehic le. Helfr ich became suspic ious and accelerated 

past the Cressida. A short d is tance fur ther the Cressida passed his vehicle again 

and w h e n it w a s in f ron t the dr iver ex tended his arm out of the vehicle w i t h a 

w e a p o n in his hand. The w i tness thereupon s lowed d o w n and s topped . The 

Cressida reversed, came to a halt in f ron t of his t ruck , and a number of people 

al ighted f rom the Cressida. They sur rounded his vehicle and one of t hem opened 

the door and pulled him out of the dr iver 's seat. The person w i t h the f i rearm 

pushed him be tween the t w o vehicles and took the money w h i c h he, Hel f r ich, had 

in his breast pocket . A pocket kni fe w h i c h w a s in his t rouser pocket was taken by 

one of the other men. They found addi t ional money in his t rouser pocket and also 

took th is . He w a s then forced to c l imb into the boot of the Cressida and all the 

whi le the person w i t h the f i rearm w a s overseeing th is . Thereaf ter the Cressida 

drove of f w i t h the w i tness impr isoned in the boot of the car. 

A f te r the Cressida had been dr iv ing around for a long t ime it s topped and Helfr ich 

managed to open the boot f r om inside and jumped out . His k idnappers were 
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s tanding there and he to ld t hem tha t they could shoot him but he w a s not get t ing 

back into the boot of the car. His captors relented and a l lowed him to sit inside the 

car on the rear seat be tween the w i tness Mali and someone else, w h o m he later 

f ound out was not a member of the gang w h o had k idnapped him and the w i tness 

Mal i . 

He test i f ied tha t his captors thereaf ter drove around for qui te awhi le unti l t hey 

came across a f ive ton t ruck w h i c h they forced to a halt. The driver of the t ruck 

w a s ordered into the boot of the Cressida and they drove of f accompanied by the 

t ruck w h i c h was dr iven by one of the k idnappers. They again drove to var ious 

places and in the v ic in i ty of Dimbaza and the King Wi l l iam's T o w n road they w e n t 

to a vi l lage. On their return f rom there the t ruck became s tuck in a pool of mud . 

He and the others were forced to push the t ruck out but did not succeed 

immediate ly . Dur ing the course of th is he w a s pushed into the mud and man

handled. Eventual ly the person w i t h the gun handed the gun over to an accompl ice 

and w e n t off in the Cressida to fe tch stones w h i c h were then placed under the 

whee ls of the t ruck . Eventual ly they managed to free the t ruck . They were made 

to get back into the Cressida and they then drove to King Wi l l iam's T o w n . There 

Hel f r ich, Mali and the w i tness Nkant i , we re able to ove rpower the dr iver and 

escape. The w i tness Donker , w h o w a s in the boot of the car, managed to escape 

at the same t ime. They then reported to the King Wi l l iam's T o w n Police w h a t had 

happened to t h e m . 

The w i tness Gideon Mal i , in his ev idence, cor robora ted tha t these events had 
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occurred and said that he w a s forced to get into the Cressida and had to sit on the 

rear seat. He conf i rms tha t one of the accompl ices drove the t ruck belonging to 

the w i tness Helfr ich at the t ime w h e n they left the scene w i t h both vehicles. 

Both these w i tnesses state tha t they feared the individual w i t h the f i rearm and tha t 

he cont inual ly pointed the f i rearm at t hem and ordered everyone a round . They 

ident i f ied the accused as being the person w i t h the f i rearm. 

Count 7: The evidence of Madoda Mike Nkant i on this coun t is tha t after 

Mr Helfr ich had been robbed of his vehicle and placed in the boot of the Cressida 

the robbers drove t o w a r d s Dimbaza. Near to Makeke they encountered a Venture 

motor vehicle on the road. The driver of the Cressida, w h o is the person w i t h the 

g u n , tr ied to force the Venture of f the road by point ing his f i rearm at its dr iver. 

However , the dr iver of the Venture produced a f i rearm f rom the cubbyho le in the 

dashboard of the Venture and w a s able to get away . 

This inc ident is cor robora ted by the evidence of Gideon Mal i . He also test i f ied tha t 

w h e n the driver of the Venture produced his o w n f i rearm tha t the accused 

immediate ly tu rned the Cressida around and drove in the di rect ion of Dimbaza. 

Counts 8 and 9: The tes t imony of Stoney Nelson Donker is tha t on 

16 March 1 9 9 4 he w a s dr iv ing an Isuzu Canter t ruck w i t h the registrat ion 

GC 1 2 1 7 9 . He had passed Dimbaza and w a s proceeding to Debenek w h e n he 

over took a red Cressida. This vehicle fo l l owed him and near Debenek it over took 
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his t ruck and s topped at the road leading to Debenek. When he passed the 

Cressida it f o l l owed him once again and f lashed its head l ights. He t hough t they 

wan ted him to give a lift to someone but he did not s top. When the Cressida came 

alongside his t ruck he saw the driver point ing a f i rearm at h im. He s topped and the 

accused then asked him w h y he had not s topped earlier. He said he had not done 

so as he w a s unaware tha t they were the pol ice. The accused to ld him to al ight 

and w h e n the w i tness tr ied to remove the key of the t ruck and his belongings he 

w a s ordered to leave these alone. The accused w a s point ing the f i rearm at him 

and ordered him into the Cressida. Shor t ly a f te rwards the accused asked him to 

get ou t again and to s h o w him h o w the gears of the t ruck w o r k e d . The w i tness 

returned to the Cressida and both vehicles moved of f in the di rect ion of Dimbaza, 

w i t h the accused dr iv ing the t ruck . A t Dimbaza they w e n t to Madekeni vil lage 

where the t ruck became s tuck in the mud . The accused said they were being 

taken to the forest to be killed as they w o u l d provide the police w i t h in fo rmat ion . 

This w i tness cor roborates tha t the w i tnesses , Helfr ich and Mal i , were forced to 

push the t ruck out of the mud and tha t they were i l l - treated by the accused in the 

process. The w i tness says tha t Hel f r ich, in part icular, w a s badly i l l - t reated. He 

con f i rmed tha t th is person w a s the accused w h o m he had ident i f ied to the police 

f rom a series of pho tographs . 

The w i tnesses Nkant i , Helfr ich and Mali cor roborate his vers ion of events and state 

tha t after ext r icat ing the t ruck f r om the mud the vehicles proceeded to Dimbaza 

and there the accused s topped the vehicles and ordered the w i tness Donker to get 

out of the Cressida and into its boot . The w i tness had f i rst refused but after the 
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accused threatened to crack his skull w i t h the f i rearm he had no opt ion but to get 

into the boot . The car moved of f once more and he remained in the boot . A f ter 

it had travel led for some t ime he heard a noise and he then managed to open the 

boot and jumped out and ran into a shop called Nick 's Food where he found the 

w i tnesses , Helfr ich and Mal i . Someone te lephoned the police w h o arr ived and they 

were taken to the King Wi l l iam's T o w n Police Stat ion. 

The Defence Case 

The defence has not denied tha t any of the o f fences were commi t t ed . The 

accused 's defence, as it emerged dur ing the course of the tr ia l , is an alibi. The 

precise substance of the alibi, however , w a s only revealed w h e n the accused 

test i f ied in his o w n defence. In his tes t imony he s tated tha t he could not say 

exact ly whe re he w a s on 1 6 March 1 9 9 4 except tha t dur ing 1 9 9 4 he w a s in the 

Transkei as he w a s l iving in Umtata dur ing tha t year. He w a s arrested on 1 6 Ju ly 

1 9 9 4 at Ntshabeni in the Transkei and taken to the Zwel i tsha Police Stat ion. 

In Augus t 1 9 9 4 he w a s charged w i t h the o f fences set out in the ind ic tment and 

remanded in cus tody unti l January 1995 w h e n , so it appears, he w a s released on 

bail. Whi le in cus tody he at tended an ident i f icat ion parade and says tha t he w a s 

not advised of his r ight to have a lawyer present w h e n the ident i f icat ion parade 

w a s being conduc ted . There were be tween 18 and 20 people in the l ine-up and , 

except for one person w h o w a s l ight in complex ion but to ta l ly d i f ferent to h im, 

none of the others were of the same height as himself . Further, he had not given 

permission for his pho tograph to be placed on a cardboard chart w i t h other 
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photographs for the purpose of ident i f icat ion. The photograph used by the police 

was an enlargement of the pho tograph in his ident i ty documen t and was not a 

pho tograph w h i c h the police had taken of h im. He denied tha t he w a s involved in 

the commiss ion of any of the o f fences and tha t the w i tnesses w h o claimed tha t he 

w a s the dr iver of the Cressida had heard this f r om the pol ice. 

When the accused w a s cross-examined by Mr So ten jwa in regard to his alibi the 

quest ion arose w h y it w a s never disclosed tha t he w a s in Umtata - instead it had 

merely been put to the w i tnesses tha t he was not present w h e n the o f fences were 

commi t t ed . Defence counsel ob jected to this line of quest ion ing as she contended 

tha t an alibi defence did not necessari ly require tha t an accused state exact ly 

whe re he w a s and tha t it w a s suf f ic ient to put to the w i tnesses tha t the accused 

denied being present . Counsel also contended tha t the accused 's defence was not 

an alibi in the t rue sense of the w o r d as the accused could not , as she says, prove 

tha t he was somewhere else. 

I do not agree w i t h these con ten t ions . If the accused 's defence is tha t he w a s not 

present w h e n the o f fences were commi t ted but somewhere else it is mani fest ly an 

alibi defence. But, the accused does not bear the burden of prov ing tha t his alibi 

is t rue . The Court is required to asses his alibi in the same w a y as any other 

de fence, namely, whe the r it can be accepted as being reasonably possibly t rue or 

whe the r it should be rejected as it is obv ious ly fa lse. See R v Biya 1952 (4) SA 

514 (A) at 512D-E and R v Hlongwane 1959 (3) SA 337 at 340H and 341A-B as 

wel l as S v Mhlongo 1991 (2) SACR 207 (A) at 210d-f. 
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It should be apparent tha t if the Cour t is to proper ly assess whe the r there is a 

reasonable possibi l i ty of the alibi being t rue , the detai ls thereof should be prov ided 

since in its absence the accused 's defence is s imply a bare denial . In my v iew , if 

these detai ls are only d isc losed, as in the present ins tance, at the late stage w h e n 

the accused test i f ies the value to be accorded to the alibi may be adversely 

a f fec ted . I cannot see on w h a t basis an accused can claim tha t he w o u l d be 

prejudiced in the presentat ion of his defence if he had to disclose the detai ls of his 

alibi defence dur ing the cross-examinat ion of the Sta te 's w i tnesses . On the other 

hand , if he w i thho lds same unti l he test i f ies there is prejudice to the State since the 

State wi l l not have been prov ided w i t h the oppor tun i t y of leading evidence wh i ch 

could expose the alibi as being false. 

Evaluation of the evidence 

Before proceeding to an evaluat ion of the evidence I w o u l d like to express my 

appreciat ion to both counsel for their assistance in d raw ing my at tent ion to the 

relevant and numerous author i t ies in regard to the per t inent issues in this matter . 

It has great ly faci l i tated my task. 

It has not been d isputed by the defence tha t these cr imes were commi t ted save, 

of course, tha t it is denied tha t the accused is the perpetrator thereof . In her 

submiss ions, Mrs Col let t w h o appears for the accused, has not suggested anyth ing 

to the cont rary but conf ined her a rgument to chal lenging the reliabil i ty and 

admissibi l i ty of the evidence regarding the ident i f icat ion of the accused, in 

part icular, tha t of the ident i f icat ion parades. 
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I need to ment ion tha t w h e n the w i tnesses test i f ied the defence did not register 

any object ion to the evidence in regard to bo th ident i f icat ion parades. The only 

ob ject ion raised w a s tha t the char t of photographs (Exhibit 'B ' ) w h i c h w a s s h o w n 

to the w i tness Donker w a s not the same one f r om w h i c h he had ident i f ied the 

accused at the photograph ic ident i f icat ion parade. I should ment ion fur ther tha t in 

the case of the w i tness Nkant i his evidence tha t he had at tended both the 

ident i f icat ion parades and ident i f ied the accused w a s el icited under cross-

examinat ion by defence counse l . 

Defence counsel has con tended tha t there has been a v io lat ion of the accused 's 

r ight to legal representat ion both in respect of the photograph ic ident i f icat ion 

parade and the ident i f icat ion parade where the accused w a s personal ly present. 

As a consequence, so counsel con tends , the evidence of the w i tnesses w h o have 

ident i f ied the accused at both these ident i f icat ion parades is not admissible against 

h im. Mr So ten jwa , w h o appears for the State, has submi t ted tha t the accused is 

not vested w i t h a r ight to legal representat ion w h e n a photograph ic ident i f icat ion 

parade is held. 

I am not persuaded by Mrs Col le t t 's a rgument tha t the accused has the r ight to 

legal representat ion at a photograph ic ident i f icat ion parade. Despite the fac t tha t 

there is the very real possibi l i ty tha t th is pre-tr ial procedure may result in evidence 

being obta ined w h i c h could be detr imenta l to the accused it does not f o l l ow , in my 

v i ew , tha t the accused can claim a const i tu t iona l r ight to legal representat ion w h e n 

such a parade is held. By its very nature, since a series of photographs are uti l ised 
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at a photograph ic ident i f icat ion parade there is no quest ion of the accused being 

present. Consequent ly , there is no substance in the a rgument tha t the accused 

could incr iminate himself either verbal ly or by conduc t . 

Very o f t en , t oo , it is necessary to hold this type of ident i f icat ion parade in order to 

ascertain w h o the suspect is so tha t the police may be able to e f fec t an arrest. In 

such a s i tuat ion, since the process entai ls the use of pho tographs , the argument 

tha t the person should have been af forded legal representat ion is not sustainable. 

In S v Hlalikaya and others 1997 (1) SACR 613 (SECLD) Van Rensburg J 

conc luded tha t an accused was not ent i t led to legal representat ion at a 

photograph ic ident i f icat ion parade. In his v i ew : 'The right of an accused to be 

legally represented does not, however, extend to every investigative procedure 

upon which the State embarks. As I see the situation it only extends to pre-trial 

procedures where the accused is present and where the State seeks the co

operation of the accused in order to protect the accused against an infringement 

of his rights. In this regard I would refer to Melani's case [1996 (1) SACR 335 (E)] 

at 348i-349b where Froneman J explains the reason for the right to legal 

representation in the following terms: "The purpose of the right to counsel and its corollary 

to be informed of that right (embodied in s 25 (l)(c)) is thus to protect the right to remain silent, the 

right not to incriminate oneself and the right to be presumed innocent until proven guilty. Sections 

25(2) and 25(3) of the Constitution make it abundantly clear that this protection exists from the 

inception of the criminal process, that is on arrest, until its culmination up to and during the trial itself. 

This protection has nothing to do with a need to ensure the reliability of evidence adduced at the trial. 

It has everything to do with the need to ensure that an accused is treated fairly in the entire criminal 
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process: In the "gate houses" of the criminal justice system (that is the interrogation process), as well 

as in its "mansions", (the trial court) (See Beaudoin and Ratushny (eds) The Canadian Charter of Rights 

and Freedoms, 2nd ed at 462). "' 

I am in respect fu l agreement w i t h the v i ew tha t the r ight to legal representat ion 

w h i c h s 25(3)(c) of the Const i tu t ion of the Republic of South Af r ica A c t 2 0 0 of 

1993 confer red upon the accused does not ex tend to w h e n a photograph ic 

ident i f icat ion parade takes place. It f o l l ows tha t , since the r ight in te rms of 

s 25(3)(c) does not have any appl icat ion in such a s i tuat ion the submiss ion tha t 

there has been a v io lat ion of th is r ight cannot be upheld. 

Mrs Col lett has submi t ted fur ther tha t the use of the accused 's pho tograph w i t h o u t 

his permission in the photograph ic ident i f icat ion parade is an in f r ingement of his 

r ight to pr ivacy w h i c h s 1 3 of the Const i tu t ion of the Republic of South Af r ica 

A c t 2 0 0 of 1 9 9 3 has vested in h im. I do not propose dealing w i t h this submiss ion 

in any great detail as I am not persuaded tha t the r ight to pr ivacy is appl icable here. 

But even if it should be, w h i c h I ser iously doub t , then on the evidence before me 

the accused has not d ischarged the onus w h i c h rest on him to s h o w tha t there has 

been an in f r ingement thereof . He has s ta ted tha t this w a s not the f i rst t ime tha t 

he had been charged w i t h an o f fence and it seems quite probable, there fore , tha t 

the police w o u l d have a pho tograph of him in their possession. His con ten t ion tha t 

the pho tograph is in fac t an enlargement of the pho tograph w h i c h appears in his 

ident i ty documen t is so far fe tched as to be lud icrous. 

On the basis of the evidence presented by him I am not persuaded tha t the use 
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of any pho tograph of his for the purposes of a cr iminal invest igat ion is an 

in f r ingement of his r ight to pr ivacy. In the c i rcumstances , th is submiss ion cannot 

be upheld . 

The fur ther quest ion to be considered is whe the r the photograph ic ident i f icat ion 

parade w a s proper ly cons t i tu ted and conduc ted . I f ind tha t the evidence does not 

reveal any th ing w h i c h br ings into quest ion either the cons t i tu t ion thereof or the 

manner in w h i c h it w a s held. There is no indicat ion tha t the ident i f icat ion of the 

accused by the w i tnesses w a s ta in ted by irregulari t ies nor has it been submi t ted 

by Mrs Col let t tha t the parade w a s irregularly cons t i tu ted or execu ted . She has 

conf ined her a rgument to the con ten t ion tha t the State should have presented 

evidence regarding the c i rcumstances in w h i c h the ident i f icat ion parade took place. 

Mr So ten jwa , on the other hand , submi t ted tha t the need for any fur ther evidence 

fell a w a y once the defence did not raise an object ion to the evidence of the 

w i tnesses w h o ident i f ied the accused at the parade. Further, there w a s no 

indicat ion f rom the defence tha t the ident i f icat ion parade w a s improper ly 

cons t i tu ted or ta in ted by i rregular i ty in the conduc t thereof . 

I do not f ind Mrs Col let 's a rgument persuasive. It w a s an easy mat ter for the 

admissibi l i ty of the evidence regarding ident i f icat ion to be chal lenged. Similarly, 

there w a s no reason for the defence not to indicate tha t it placed in d ispute tha t 

the parade w a s proper ly carr ied out . In my v i ew , the only inference to be d r a w n 

f rom the absence of any ob ject ions by the defence on such crucial issues, is tha t 

these were not being placed in d ispute. I agree w i t h Mr So ten jwa tha t , in these 
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c i rcumstances , there w a s no necessi ty for any fur ther ev idence as the w i tnesses 

had , in any event , test i f ied on these issues. 

The ident i fy ing w i tnesses have prov ided suf f ic ient ev idence to substant ia te tha t 

there were no irregulari t ies in the manner in w h i c h the photograph ic ident i f icat ion 

parade w a s conduc ted . The chart w h i c h w a s used consis ted of be tween 8 to 25 

pho tographs and the w i tnesses were left alone to peruse these photographs . They 

recognised the accused, of their o w n accord , on one of the photographs and were 

not p rompted to do so nor w a s their a t tent ion d i rected to any specif ic pho tograph . 

I have taken cognisance of the v i ews expressed in var ious judgments regarding the 

c i rcumstances to be taken into accoun t w h e n consider ing the reliabil i ty of an 

ident i f icat ion made f rom a pho tog raph . These have been expressed in R v Jackson 

1955 (4) SA 85 (SR), S v Shandu 1990 (1) SACR 80 IN) and S v Nkomo 1990 (1) 

SACR 682 (ZS). A f te r consider ing these I f ind tha t the photograph ic ident i f icat ion 

parade w a s proper ly cons t i tu ted and carr ied out . The evidence of the ident i fy ing 

w i tnesses , namely, Cyril Desmond Hel f r ich, Madoda Mike Nkant i , Gideon Mali and 

Stoney Nelson Donker is reliable beyond a reasonable doub t and , accord ing ly , 

admissible against the accused and it is so admi t ted . 

I tu rn to consider the admissib i l i ty of the ev idence in respect of the ident i f icat ion 

parade at w h i c h the accused w a s personal ly present as one of the persons in the 

l ine-up. In th is regard the w i tnesses , Hel f r ich, Mali and Donker test i f ied tha t they 

had ident i f ied the accused at th is ident i f icat ion parade and were also cross-
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examined on w h a t had t ranspi red there. But, at no stage dur ing the course of 

either w a s an object ion lodged by the defence tha t th is evidence w a s inadmissible 

nor tha t the accused 's const i tu t iona l r ight to legal representat ion had been v io la ted. 

This only emerged w h e n the accused test i f ied in his o w n defence and stated tha t 

he had been denied the r ight to legal representat ion. 

Dur ing the course of defence counse l 's a rgument it w a s submi t ted tha t since the 

State had fai led to lead evidence to prove tha t the ident i f icat ion parade had been 

proper ly conduc ted the evidence of the w i tnesses regarding their ident i f icat ion of 

the accused should not be considered by the Cour t . I am unable to uphold this 

a rgument . The admissibi l i ty of th is evidence should have been chal lenged dur ing 

the trial and not simply left to be raised at the stage of the presentat ion of 

a rgument . But, no tw i ths tand ing the fai lure on the part of the defence to raise this 

issue t imeous ly I have decided to give considerat ion to whe the r the accused 's 

al legat ion tha t he w a s not a f forded an oppor tun i t y to consul t a lawyer is probable 

or not . 

The onus rests on the accused to s h o w , on a balance of probabi l i t ies, tha t there 

has been a v io lat ion of his const i tu t iona l r ight to legal representat ion under s 25(c) 

of the Const i tu t ion of the Republic of South A f r i ca , A c t 2 0 0 of 1993 . See 

Qozoleni v Minister of Law and Order 1994 (3) SA 625 (ECD) at 640G-I. The State 

has not d isputed tha t the accused has such a r ight but contends tha t it has not 

been v io la ted. 
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It t ranspi red f rom the cross-examinat ion of the w i tness , Hel f r ich, tha t he w a s 

required to a t tend a second ident i f icat ion parade at the premises of the Cambr idge 

Murder and Robbery Squad. However , w h e n he arr ived there the police in formed 

him tha t they were unable to proceed w i t h the ident i f icat ion parade as the accused 

had demanded to have his lawyer present. It is clear, there fore , tha t at th is stage 

the accused w a s aware of his r ight to be legally represented. It is equally clear tha t 

he w o u l d then also have k n o w n tha t the fai lure of the police to a l low him to 

consul t a lawyer , as he c la ims, on the occas ion of the f i rst ident i f icat ion parade 

w a s a mat ter of some concern . A rmed w i t h such know ledge I f ind it improbable 

tha t the accused w o u l d not have conveyed this to his counsel if he indeed had 

been denied legal representat ion on the occasion of the f i rst ident i f icat ion parade. 

Moreover , if he did in form her of th is prior to tes t i fy ing in his o w n defence, I have 

no doubt tha t counsel w o u l d have lodged an object ion t imeous ly to the 

admissibi l i ty of the evidence in respect of such ident i f icat ion parade. It is most 

improbable tha t a crucial issue such as this w o u l d not have been presented as the 

focal point of his defence at the appropr iate stage of the t r ia l . Instead, it w a s only 

al luded to and , even t h e n , only indirect ly instead of it being presented as a direct 

chal lenge to the evidence relat ing to the ident i f icat ion parade. A l though defence 

counse l , at one stage, asked of the w i tness , Hel f r ich, whe the r a lawyer w a s 

present w h e n the photograph ic ident i f icat ion parade took place it w a s merely left 

at tha t and taken no fur ther . 

In the course of his tes t imony the accused stated tha t after his arrest he w a s taken 

to the premises of the Zwel i tsha Murder and Robbery Unit for quest ion ing and he 
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w a s then con f ron ted w i t h the charges. Certain quest ions were put to him by his 

counsel to w h i c h he repl ied, as f o l l ows : 

Mrs Col let t asked: "Were you given an opportunity to have a legal representative 

present or advised of that right?" 

The accused repl ied: "When another a policeman was telling me about that right 

concerning legal representation the other one said "Hey ssh, ssh, ssh"". 

Mrs Col let t asked: "So you were never given an opportunity to make contact with 

a lawyer at that stage?" 

The accused repl ied: "No I was never given that opportunity. " 

Mrs Col let t asked: "Were you ever told any of your other rights at that stage?" 

The accused repl ied: "I was not told about right (sic)". 

Mrs Col let t asked: "Did you make a statement to the police?". 

The accused repl ied: "I am unable to say I did make a statement or I did not. The 

way I was being assaulted, my head was so hot inasmuch that I was just now 

agreeing to whatever they were saying. " 

Mrs Collet asked: "Were you taken to a doctor?" 

The accused repl ied: "There is a stage whereby I fainted, I was never taken to a 

doctor." 

Mrs Col let t asked: "Now you ultimately appeared before the Magistrate's Court in 

connection with these charges, is that correct?" 

The accused repl ied: "I appeared now, correctly, before the Magistrate's Court 

concerning now other charges, not the charges I am facing with now. " 



20 

Mrs Col let t asked: "Now when did you appear in Court for the first time on these 

charges?" 

The accused repl ied: "I just can't recall. I don't wish to mislead this Court that it 

was such and such a date, I am unable to recall the date as to on what date did I 

first appear before the Magistrate's Court. " 

I f ind the accused 's s tory regarding w h a t t ranspired at the Zwel i thsa Murder and 

Robbery Unit to be a fabr ica t ion . Even if his r ight to legal representat ion w a s only 

part ial ly explained it w o u l d at the very least have aroused his suspic ions, if not his 

interest , part icular ly if one pol iceman had indicated to another to keep quiet about 

it. Yet , there w a s no react ion at all on his part . Even w h e n the police assaulted 

him he did not react. It is highly improbable tha t these events w o u l d not have 

evoked a response of one kind or another f r om the accused. 

It is s igni f icant tha t the accused does not say tha t he actual ly wan ted the services 

of a lawyer at th is stage, nor tha t he asked for and w a s refused the oppor tun i t y of 

consul t ing w i t h a lawyer . Accord ing to the accused it w a s not the f i rst t ime tha t 

he had been charged w i t h an o f fence nor the f i rst t ime tha t he had been ident i f ied 

incorrect ly by a w i tness . He claims tha t w h e n the ident i f icat ion parade w a s held 

he w a s not advised of his r ight to have a lawyer present but once again he does 

not say tha t he actual ly w a n t e d to consul t one and w a s denied this r ight. 

The accused has not e lucidated on the c i rcumstances surrounding the fur ther 

ident i f icat ion parade w h i c h w a s to be held and in respect of w h i c h the w i tness , 
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Hel f r ich, test i f ied tha t the police to ld him tha t they could not proceed as the 

accused had requested tha t his lawyer be present . The accused, rather 

conven ien t ly , has chosen not to explain whe the r the police had in formed him of 

th is r ight or whe the r he had been aware of it and exerc ised it of his o w n accord . 

In the c i rcumstances , the accused has fai led to persuade me tha t his r ight to 

consu l t w i t h a legal pract i t ioner w a s v io la ted. 

Mrs Col let t has con tended fur ther tha t should the Cour t f ind tha t the accused 's 

const i tu t iona l r ights have not been v io lated then the evidence of the wi tnesses 

ident i fy ing the accused should not be accepted as this is not reliable and 

t r u s t w o r t h y . She con tends tha t the w i tnesses did not have suf f ic ient or proper 

oppor tun i t y to observe the features of the person w h o w a s armed w i t h a gun to 

enable t hem to subsequent ly ident i fy h im and they are mis taken, there fore , in 

ident i fy ing the accused as being the same person. Even though they may be 

t ru th fu l w i tnesses they are making an honest mistake in ident i fy ing the accused as 

being the perpetrator of these cr imes. 

In S v Mehlape 1963 (2) SA 29 (AD) at 32A-B it w a s stated tha t , 'a Court should 

be satisfied not only that the identifying witness is honest, but also that his 

evidence is reliable in the sense that he had a proper opportunity in the 

circumstances of the case to carry out such observation as would be reasonably 

required to ensure a correct identification', and fur ther at 32C-D tha t '(t)he nature 

of the opportunity of observation which may be required to confer on an 

identification in any particular case the stamp of reliability, depends upon a great 
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variety of factors or combination of factors; for instance the period of observation, 

or the proximity of the persons, or the visibility, or the state of the light, or the 

angle of the observation, or prior observation or the absence or the presence of 

noticeable physical or facial features, marks or peculiarities, or the clothing or other 

articles such as glasses, crutches or bags, etc., connected with the person 

observed, and so on'. 

It is not d isputed tha t the w i tnesses Hel f r ich, Mal i , Nkant i and Donker were kept 

capt ive by their abductors f r om about 1 1 . 0 0 a m to 5 . 0 0 p m on 16 March 1994 -

a period of at least six hours . Despite the ef for ts of defence counsel to cast doub t 

on the oppor tun i t y available to each w i tness to observe the features of the person 

armed w i t h a gun I am sat isf ied tha t there w a s more than suf f ic ient oppor tun i t y for 

the w i tnesses to do so. There is no quest ion of the period of t ime being 

insuf f ic ient . Even though Helfr ich w a s impr isoned in the boot of the car it w a s only 

for part of tha t per iod. For the rest of the t ime he still had more than suf f ic ient 

oppor tun i t y to observe the person. The same applies to the w i tness Donker w h o 

w a s also impr isoned in the boot at some stage. Both of t h e m , including the 

w i tnesses Mali and Nkant i , were involved w i t h the ef for ts to ext r icate the t ruck 

f r o m the mud and this clearly took quite a wh i le . Dur ing tha t per iod the accused 

w a s in close p rox im i ty , order ing them around and supervis ing the entire operat ion 

to remove the t ruck f r om the mud . 

The oppor tun i t ies for observat ion available to the w i tnesses Mali and Nkant i were 

even far greater as they sat on the rear seat of the Cressida for the entire per iod. 
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These incidents occur red dur ing the day and there is no evidence wha tsoever to 

suggest tha t visibi l i ty w a s impaired in any w a y . On a number of occasions the 

accused w a s in very close prox imi ty to t hem and in ful l v iew. Each of the 

w i tnesses not iced certain d is t inct ive features of the accused such as, tha t he w a s 

ta l l , th in , young and had a longish face w i t h a dark b r o w n comp lex ion . 

Unders tandably there are sl ight d i f ferences in the vers ions of the w i tnesses in 

regard to their respect ive observat ions. This related to w h e n the w i tness Donker 

w a s forced into the boot of the red Cressida and w h o drove his t ruck immediate ly 

after he w a s robbed thereof . Given the t raumat ic exper iences they were subjected 

to such d i f ferences are unders tandable . It w o u l d have been most suspic ious if 

their vers ions had been exact ly the same. But, these discrepancies are not in 

regard to material aspects nor do they cast doub t on the honesty of the w i tnesses 

nor the reliabil i ty of their ident i f icat ion of the accused. There is no quest ion of 

t hem lying nor has Counsel for the defence suggested tha t there honesty is in 

doub t . These are persuasive fac tors and I take these into account . I w a s 

impressed by the honesty of the State w i tnesses and f ind each one of t hem to be 

credible and their ev idence reliable. See S v Nango 7990 (2) SACR 450 (A) at 

450g where it was said tha t w h e n the ident i f icat ion of an alleged of fender is in 

issue every th ing turns on the honesty of the ident i f ica tory w i tnesses and the 

rel iabil i ty of their observat ions. I conc lude , there fore , tha t their ident i f icat ion of the 

accused as being the person w h o was armed w i t h the gun and w h o perpetrated 

these cr imes, is reliable and t r u s t w o r t h y beyond a reasonable doubt . 
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I tu rn n o w to consider the alibi of the accused. The accused, as I have stated 

prev iously , denies having commi t t ed these o f fences as he claims he was in the 

Transkei dur ing 1 9 9 4 . He cannot recall where he w a s on 1 6 March 1 9 9 4 but says 

he l ived in Ntshabeni , a sect ion of Ncishe w h i c h is in Umta ta in the Transkei . That 

w a s the ex tent of his alibi. 

However , under cross-examinat ion his memory improved s o m e w h a t remarkably 

a l though select ively. He w a s n o w able to remember tha t he w a s in Ntshabeni on 

1 6 March 1 9 9 4 though not w h a t he w a s do ing . Nor could he remember the name 

of the person to w h o m he paid rent , on ly tha t th is person 's clan name w a s Majo la. 

He remembers fur ther tha t f r om 1 9 9 0 unti l 1991 he stayed in Pantu in St Johns . 

He then moved to Xorana in Umtata unti l 1993 . When con f ron ted w i t h w h y he 

had said tha t he was in Umta ta f r om 1 9 9 0 unti l 1 9 9 4 his reply w a s tha t he w o r k e d 

in Ntshabeni in Umta ta dur ing tha t period but s tayed in St Johns . When asked w h y 

th is w a s only emerging n o w he w a s fo rced to concede tha t he had not in formed 

his counsel of any of th is . 

There were numerous other cont rad ic t ions and improbabi l i t ies in his ev idence. I do 

not propose to enumerate all of these save for the most glaring examples. He said 

he vis i ted his mother in Ginsberg near King Wi l l iam's T o w n in December of 1 9 9 0 , 

1991 and 1992 and travel led there w i t h bo r rowed vehic les. In 1993 he o w n e d 

a vehic le but because of its condi t ion he could not t ravel to Ginsberg w i t h it. On 

other occas ions he travel led by tax i . However , at no stage did his mother see the 

vehicles w h i c h he had used as she never left the house. In 1993 he te lephoned 
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her f rom Bloemfonte in to ascertain the address of his aunt (his mo the r ' s sister), in 

Kimber ley. When quest ioned about his ident i ty book he said tha t the police t ook 

it ei ther in 1 9 8 9 or 1 9 9 0 . He never lodged a compla in t about th is nor did he obta in 

a rep lacement . When t ravel l ing be tween the Ciskei and South Af r ica he had to 

bribe the border of f ic ia ls , but he never did this personal ly as he gave the money to 

the tax i driver. The photograph used in the photograph ic ident i ty parade w a s an 

enlargement of the pho tograph f r om his ident i ty documen t . He admi t ted he had 

also not in formed his counsel of th is . 

His mother , Joyce Nomvuse lo Z w a y i , test i f ied in suppor t of his alibi. She did her 

u tmos t to prov ide substant ia t ion for the alibi of the accused, but fai led dismal ly in 

th is respect . Wha t she did succeed in doing t hough w a s to expose the un t ru ths 

in the accused 's s tory . She di f fered w i t h him about his mode of t ravel to Ginsberg, 

saying that he had to ld her tha t he t ravel led by publ ic t ranspor t . He had also never 

te lephoned her concern ing her sister in Kimberley w h o had v is i ted her at some 

stage dur ing this per iod. A n d , the occas ions tha t he had vis i ted her did not 

coincide w i t h the dates he c la imed to have done so and she w a s qui te sure tha t it 

w a s not in March 1 9 9 4 . 

W h e n Counsel for the State sought to tes t her memory in respect of certain events , 

her reply more o f ten than not was tha t she could not remember. Whi le she may 

be a car ing mother she did not impress as a w i tness . Her ev idence cont rad ic ts tha t 

of the accused in material respects and consequent ly I do not f ind tha t her 

ev idence substant ia tes his alibi. 
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(b) On Count 2 of the robbery of M A D O D A MIKE NKANTI of his Ford Courier 

The accused w a s a very poor w i tness . His ev idence, as I have ind icated, w a s 

r iddled w i t h con t rad ic t ions , improbabi l i t ies and un t ru ths . Certain aspects of his 

ev idence and his replies under c ross-examinat ion , I w o u l d venture to say, caught 

even his Counsel by surprise since he had clearly not in formed her thereof 

be forehand. In my v i ew , there is no reasonable possibi l i ty of his alibi being t rue . 

On the con t ra ry , it is mani fest ly false and a fabr ica t ion . I have no hes i ta t ion, 

there fore , in reject ing same. 

In my v i ew , the State has d ischarged the onus w h i c h rests upon it and proved 

beyond a reasonable doub t tha t the accused is gui l ty of Counts 1 , 2 , 3 , 4 , 5, 6, 8 

and 9 as set out in the ind ic tment . In so far as Count 7 is concerned the ev idence 

does not go far enough to prove tha t the accused had a t tempted to rob the dr iver 

of the Toyo ta Venture of th is vehic le. Wha t is beyond a reasonable doub t t hough 

is tha t the evidence does prove tha t the accused pointed a f i rearm at the dr iver of 

th is vehic le. In te rms of s 2 6 0 of the Criminal Procedure A c t 51 of 1977 if the 

evidence on a charge of robbery or a t tempted robbery , as the case may be, does 

not prove such o f fence but the o f fence of po int ing a f i rearm, the accused may be 

found gui l ty of the o f fence so p roved . 

I, accord ing ly , f ind the accused gui l ty of the fo l l ow ing cr imes: 

(a) On Count 1 of the murder of LESLIE MOGRIDGE; 
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Bakkie and I f ind tha t aggravat ing c i rcumstances as def ined in sect ion 1 of 

A c t 51 of 1977 are present as the accused used a f i rearm in the commiss ion 

of the o f fence ; 

(c) On Count 3 of the k idnapping of M A D O D A MIKE NKANTI ; 

(d) On Count 4 of the robbery of CYRIL DESMOND HELFRICH of his Mi tsubish i 

vehic le and I f ind tha t aggravat ing c i rcumstances as def ined in sect ion 1 of 

Ac t 51 of 1977 are present as the accused used a f i rearm in the commiss ion 

of the o f fence ; 

(e) On Count 5 of the k idnapping of CYRIL DESMOND HELFRICH; 

(f) On Count 6 of the k idnapping of GIDEON M A L I ; 

(g) On Count 7 of po in t ing a f i rearm at the dr iver of the Toyo ta Venture motor 

vehic le, w h o s e indent i ty is u n k n o w n ; 

(h) On Count 8 of the robbery of STONEY DONKER of his t ruck , registrat ion 

number GC 1 21 7 9 , and I f ind tha t aggravat ing c i rcumstances as def ined in 

sect ion 1 of A c t 51 of 1977 are present as the accused used a f i rearm in the 

commiss ion of the o f fence ; 
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