
IN THE HIGH COURT 

(S1SHO) 

CASE NO.: 2 4 8 / 2 0 0 1 

DATE: 6 DECEMBER 2001 

In the mat ter b e t w e e n : 5 

PHILMARIE UYS & 5 OTHERS Appl icants 

versus 

MEC DEPARTMENT OF EDUCATION & ANOTHER Respondents 

EX TEMPORE JUDGMENT: 10 

EBRAHIM J : 

This is an appl icat ion for the rescission of a defaul t j udgmen t 

granted on 13 December 2 0 0 0 in this Court . The appl icat ion relates to 

the defaul t j udgmen t granted in favour of th i rd and 6 th plaint i f fs in the 

act ion proceedings under case no. 3 0 4 / 2 0 0 0 being rescinded. For the 15 

sake of conven ience I shall refer to the part ies as cited in the act ion 

proceedings, namely as plaint i f fs and de fendants . Consequent ly the 

appl icants in the rescission of j udgment wi l l be referred to as the 

defendants and the respondents referred to as the plaint i f fs. 

There is also an appl icat ion for condona t ion for late appl icat ion of 20 

the rescission of j udgmen t . Initially w h e n these appl icat ions were f i led 

there was also an appl icat ion to rescind an order made by this Court on 

27 September 2 0 0 1 as wel l as an appl icat ion for consol idat ion of the 

appl icat ions under case no. 1 4 5 / 2 0 0 1 and case no. 2 4 8 / 2 0 0 1 . Linked 

to this were con temp t of Court proceedings ini t iated by the plaint i f fs. Mr 25 

Notshe w h o represents the defendants in formed the Court at the outset 

that the appl icat ion to rescind the order made on 27 September 2001 



was no longer being proceeded w i t h , nor was the appl icat ion for 

consol idat ion of the t w o appl icat ions as events have over taken the issue 

of consol idat ion. A t the d i rect ion of the Court the part ies agreed that 

the con tempt of Court proceedings wou ld stand over unti l the appl icat ion 

for rescission of j udgment had been decided upon . 

The fac ts surrounding the grant ing of defaul t j udgmen t are briefly 

as fo l l ows : 

(a) The summons in case no. 3 0 4 / 2 0 0 0 was duly served on both f irst 

and second defendants . 

(b) First and second defendants via certain off icials and in part icular 

a certain individual Mrs Mbnenge , w h o are employed in the 

Depar tment of Educat ion, decided that the act ion inst i tu ted by the 

plaint i f fs wou ld not be de fended . A l though the summons was 

handed to the State A t t o rney the latter was not inst ructed to enter 

an appearance to defend the ac t ion . 

(c) The decis ion of the Depar tment of Education not to defend the 

act ion was because it required in format ion f rom the d is t r ic ts where 

the plaint i f fs were s ta t ioned. In this regard I refer to the af f idavi ts 

f i led in suppor t of the appl icat ion for rescission of j udgmen t . 

(d) The reason for not defending the act ion was not conveyed to the 

plaint i f fs or their a t to rneys , nor was there any commun ica t ion 

be tween the legal representat ives of the de fendants and the 

plaint i f fs in regard to the summons . 

(e) Since the act ion was not defended the plaint i f fs proceeded to 

obtain defaul t j udgment in respect of the respect ive c la ims set out 

in the part iculars of claim of the summons . 

(f) A t some stage subsequent thereto Mr Mbnenge became aware of 



the defaul t j udgment . A rmed w i t h this knowledge she decided 

not to proceed w i th an appl icat ion to have the judgment 

resc inded, but decided instead that she should endeavour to 

comply w i t h the terms of the j udgmen t . 

(g) The individual claims were then invest igated and payment was 5 

made of certain of the claims, namely the claim of f i rst , second, 

four th and f i f th pla int i f fs . The costs in respect of the act ion in 

regard to the aforesaid plaint i f fs has to date not been paid. 

(h) The claims of th ird and s ixth plaint i f fs were not sett led as the 

defendants n o w contend that the amounts claimed are not due, 10 

but that there are lesser amounts wh i ch are due and payable. 

As I have indicated the defendants n o w seek to have the defaul t 

j udgment granted in favour of th ird and s ixth plaint i f fs resc inded. 

It is tr i te tha t in order to succeed w i th an appl icat ion to have a 

judgment rescinded tha t the appl icant is required to show the fo l l ow ing : 1 5 

(a) That the appl icant has not been in wi l fu l defaul t in defending the 

ac t ion . 

(b) That the appl icat ion for rescission of the judgment is bone f ide. 

(c) That the appl icant has a bone f ide defence. 

It is apparent tha t since the appl icant ion for rescission of j udgmen t 20 

was not brought w i th in a period of 20 days as prescribed in Rule 31 (2Mb) 

of the High Cour t Rules, that the defendants must also obtain 

condonat ion for the lateness of their appl icat ion. The fac ts upon wh i ch 

the defendants rely in regard to the appl icat ion for condonat ion and he 

appl icat ion for rescission of j udgment are vir tual ly in all respects the 25 

same. It is conven ien t therefore to deal w i t h both the appl icat ions in one 

as the commen ts tha t are to be made in regard to the appl icat ion for 
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condonat ion wil l in many respects overlap w i t h those tha t are to be made 

in respect of the appl icat ion for rescission of j udgment . Indeed this was 

also the approach adopted by both counsel for the plaint i f fs and 

defendants dur ing the course of argument . 

It is common cause that the defendants were fu l ly aware of the 5 

act ion inst i tuted under case no. 3 0 4 / 2 0 0 0 by the pla int i f fs . It is not 

d isputed that the decision not to defend the act ion was a del iberate and 

consc ious one on the part of the defendants via certain off ic ials in the 

Depar tment of Educat ion. I should ment ion that the author i ty of the 

part icular individuals to take such decision is not in issue and therefore 10 

I need not address whe ther they have exceeded the bounds of their 

au thor i ty . It is clear that the defendants have not placed this in issue 

and have accepted that the decis ions are for all in tents and purposes 

therefore the decisions of both f i rst and second de fendants . 

The si tuat ion is vir tual ly the same in respect of the appl icat ion for 1 5 

rescission of j udgment because it appears f rom the found ing af f idavi t in 

the appl icat ion for rescission of j udgment and condonat ion tha t when 

Mrs Mbnenge became aware of the defaul t j udgment she consc ious ly and 

del iberately took the decision not to apply for the j udgmen t to be 

resc inded. There is no indicat ion of the date tha t Mrs Mbnenge became 20 

aware of the defaul t j udgment but in this respect it is not contended by 

the defendants that such knowledge was acquired w i th in a period of 20 

days prior to the appl icat ion for the rescission of j udgmen t . This is 

obv ious since there is also an appl icat ion for condona t ion for the 

appl icat ion for rescission of j udgmen t being brought late. 25 

Even during the course of a rgument Mr Notshe w a s not able to 

convey to the Court on w h a t date Mrs Mbnenge became aware of the 
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defaul t j udgmen t . I should note in this regard that it is to some extent 

a peculiar omission since one wou ld have expected that the date on 

wh ich she acquired in format ion of the defaul t j udgment wou ld have been 

d isc losed. The fact that this has not been disclosed does not in any 

way assist the defendants in regard to the appl icat ion. 5 

The part ies are not ad idem that the defaul t of the defendants was 

w i l fu l , nor that the defendants are bone fide in their appl icat ion for the 

rescission of the judgment , nor that the defendants have a bone f ide 

defence. 

It is clear f rom the suppor t ing af f idavi t f i led in the appl icat ion for 10 

rescission of judgment tha t there was no impediment to the defendants 

defending the act ion in case no. 3 0 4 / 2 0 0 0 . This has not been the 

argument either of Mr Notshe tha t the defendants were in some w a y 

hindered or prohibi ted f rom enter ing an appearance to de fend. The 

decision not to defend the ac t ion , as I have indicated earlier, was 15 

consc ious ly and del iberately taken by the defendants via its of f ic ials. 

It is also c o m m o n cause that at no stage was there any 

commun ica t ion be tween the defendants and the plaint i f fs to in form them 

that the defendants were refraining f rom enter ing an appearance to 

defend as they required t ime to invest igate certain issues and that unti l 20 

these invest igat ions had been comple ted they were not in a posi t ion to 

either admit or deny the val id i ty of the claims of the plaint i f fs . Even at 

the stage w h e n Mrs Mbnenge became aware of the defaul t j udgment 

there is no indicat ion that any such commun ica t ion took place be tween 

the defendants and the plaint i f fs or by obv ious corol lary be tween their 25 

respect ive a t to rneys. It is clear also, as I have observed earlier, tha t 

the decis ion not to apply for a rescission of the j udgmen t was a very 
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deliberate and consc ious decision on the part of Mrs Mbnenge. 

Faced w i th these fac ts I must agree w i th Mr T'neron that the 

defendants have been in wi l fu l defaul t in fail ing to enter an appearance 

to defend and fur ther have been in wi l fu l defaul t in fai l ing to bring an 

appl icat ion for the rescission of j udgment t imeously . I am at a loss to 5 

understand w h y the de fendants , if at the stage w h e n they received the 

summons and were uncerta in about their liability for the amounts being 

c la imed, could not have commun ica ted w i th the plaint i f fs to in form them 

of their d i f f icu l ty in this regard and requested a reasonable extension of 

t ime for such invest igat ions to take place. The inference is a lmost 10 

inescapable that the reason w h y the act ion was not defended was 

because at that stage there was no quest ion of the defendants intending 

to defend the act ions. 

I have to take judicial cognizance of the fact tha t this is not the 

f i rst t ime tha t the Depar tment of Educat ion has been involved in 15 

l i t igat ion. Purely f rom the cases that come before this Cour t it wou ld be 

d i f f icu l t for me to be able to quant i fy the number of cases that have been 

l i t igated in this Court in wh i ch the Depar tment of Educat ion has been the 

de fendant or respondent . There can be no quest ion therefore of the 

defendants c laiming that they were not aware of the consequence of 20 

fai l ing to enter an appearance to de fend . Indeed in th is regard I again 

take judicial cognizance of the fac t that there have been numerous 

appl icat ions before this Cour t in the form of con temp t of cour t 

proceedings because of the fai lure of the Depar tment of Educat ion to 

honour judgments of this Cour t . Those consequences could not have 25 

escaped Mrs Mbnenge and , as I have indicated a conc lus ion is v ir tual ly 

inescapable that the act ions were not defended because the defendants 
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accepted that they were liable and that they were required to pay the 

amounts claimed by the plaint i f fs. 

Insofar as the quest ion of bone f ides is concerned there is, as I 

have observed already, no indicat ion that when Mrs Mbnenge took the 

decision not to defend the act ions that it was taken w i t h the purpose 5 

that the invest igat ions that were to be launched were intended to show 

that the amounts were d isputed. The explanat ion wh i ch the defendants 

have furnished in regard to the invest igat ions they w ished to conduc t is 

ext remely vague. In my v iew it is del iberately so as both Mr Bokwen i , 

w h o at tested the suppor t ing af f idavi t , and Mrs Mbnenge , in a fur ther 10 

suppor t ing af f idavi t , could probably in all honesty not state w i t h any 

degree of cer ta in ty tha t the amounts were being d isputed . I dare say 

that they were cognisant of the fac t that to make tha t al legation may 

have laid them open to a possible accusat ion tha t they were insert ing this 

knowledge on the basis of post - facto enquir ies tha t were conduc ted . All 1 5 

the indicat ions are that at the stage that the decis ion w a s taken not to 

defend the act ions that it was simply a quest ion of invest igat ing certain 

issues in regard to the c la ims, but clearly there was no ind icat ion, at that 

s tage, tha t the amounts were in d ispute. 

But, even if the defendants had in the recesses of their memory 2 0 

somewhere the idea tha t the amounts were in d ispute , I have great 

d i f f icu l ty w i t h the fac t that this was not b rought to the at tent ion of the 

plaint i f fs at that s tage, and that it is only some mon ths later that it has 

come to the fore that the amounts are to be d ispu ted . It is apparent 

f rom w h a t I am saying tha t at the stage that the act ion w a s not defended 25 

there was no quest ion of the defendants having any val id defence to the 

c la ims. I say this because it wou ld have been a grave derel ic t ion of du ty 
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on the part of Mrs Mbnenge if she was aware that the claims were to be 

d isputed and then decided not to defend the act ions. This may very 

wel l be the case but , if that is so, then it is for the Depar tment to 

resolve. But, it is not indicated on the papers in any w a y tha t this is 

the case and consequent ly it does not assist the defendants tha t this 5 

may be a possibi l i ty. 

Mr Theron has referred to the case of MORKEL v ABSA BANK BPK 

EN 'N ANDER 1 9 9 4 (1) SA 8 9 9 (C). The ratio as expressed in this case 

is that where a defendant becomes aware after defaul t j udgment has 

been taken that the defendant has a defence to the claim of the plainti f f 10 

the defendant does not acquire the r ight to then apply for rescission of 

j udgmen t . In other w o r d s , if at any stage after defaul t j udgment a 

defence to the claims emerges the defendant is faced w i t h the 

insurmountable problem tha t defaul t j udgmen t has been granted and it 

may n o w not obtain a rescission of tha t j udgment in order to present its 1 5 

defence. 

On the face of it this approach may seem to be s o m e w h a t harsh 

in regard to de fendants . But, on the other hand, it is easy to 

understand that if such a door were permi t ted to be opened to 

defendants that it could lead to grave consequences in te rms of the 20 

f inal i ty of j udgments since in many cases it wou ld be a relat ively easy 

task to formulate a defence to a claim at a later stage. I am not called 

upon to determine whe ther that is just or not , but I f ind mysel f in favour 

w i t h the ratio as expressed in the case of MORKEL v ABSA BANK 

(supra). 25 

The consequence of such an approach is that where a defendant 

takes the decis ion not to defend an act ion in the knowledge tha t defaul t 
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judgment wil l be granted against him he is then considered to be in wi l fu l 

defaul t in fai l ing to enter the appearance to de fend . It does not help the 

defendant to come fo rward at a later stage and then to say that I n o w 

have a defence and tha t I n o w seek to have the judgment resc inded. It 

is ev ident therefore tha t the defendants have not acted bone f ide and I 5 

must suppor t the content ions of Mr Theron in this regard. 

I tu rn to the quest ion of whe ther there is a bone fide defence. Mr 

Theron has at tacked the defence as set out by the defendants in the 

suppor t ing af f idavi t to the appl icat ion for rescission of j udgment . Mr 

Theron contends tha t the manner in wh i ch the defence has been set out 1 0 

is far f rom clear. There is ample author i ty that a defendant is not 

required to set out the defence in the precise detai l that may be required 

when it comes to his plea, but the defence mus t nevertheless be set out 

w i t h suf f ic ient clar i ty in order to enable the Cour t to ascertain w h a t the 

basis of the defence is and to enable the Cour t to determine whe the r 1 5 

there is a reasonable prospect tha t such defence may be of an arguable 

nature. 

The reason for this is clear. It is not suf f ic ient for a de fendant 

simply to say to the Cour t , I don ' t o w e the money or I have paid. 

These are really conclus ions tha t are being expressed, but do not detail 20 

on w h a t basis those conclus ions are arrived at. By the same token for 

someone merely to say that I do not o w e the money amounts to a bare 

denial . Even though in certain instances tha t may clearly be the case, 

a defendant is required to set out facts far more than that to enable the 

Court to determine whe ther in fact the denial tha t the amount is o w e d is 25 

one tha t may be reasonably sustainable on the basis of the facts as 

presented. 
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My reading of the af f idavi t , and on the basis of the argument 

presented by Mr Notshe on behalf of the defendants , does not enable me 

to conclude on w h a t basis the de fendan ts ' claim that they are not liable 

for the amounts claimed by th i rd and sixth defendants . It is so that 

they alleged tha t they paid a certain amount to the third de fendant , and 5 

that is all tha t they o w e , but tha t is as far as that defence goes. No 

other detai ls have been provided to the Court to indicate w h y th is is so. 

Indeed, very specif ic al legations were made by the third defendant 

in regard to the amounts that had to be paid to her, but there has been 

a clear fai lure on the part of the defendants to deal w i t h her al legations 10 

in this regard. It is apparent that she says tha t she rendered services at 

t w o d i f ferent hostels and that the payment that she received was in 

respect of the services for one of the hostels. Faced w i t h this 

in format ion the defendants have refrained f rom dealing w i t h these 

al legat ions. 15 

In regard to the sixth respondent , whose claim relates to payments 

for leave that is due to h im, the defendants have simply alleged that he 

is not ent i t led to 114 days leave but is only ent i t led to 3 days leave. 

Here again the defendants were in a posi t ion to in form the Court as to 

the basis for arr iv ing at the conc lus ion that there were only 3 days leave 20 

due to h im. Once again the defendants have refrained f r om do ing so and 

it is s imply a bald s ta tement tha t he is only ent i t led to 3 days leave. 

The Depar tment ' s d i f f icu l ty in this regard, i.e. in crystal l is ing w h a t 

its defence is, is h ighl ighted by the argument presented by Mr Notshe. 

His argument w a s tha t it could very wel l be that the third and sixth 25 

plaint i f fs were cor rect in respect of their al legat ions, but by the same 

token the defendants could also be correct in the assert ions tha t they 
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were mak ing . On that basis he argued that the Court should permit the 

defendants the oppor tun i ty to defend the act ion so tha t eventual ly it 

could be establ ished exact ly w h a t the posi t ion is. 

Wi th due respect to Mr Notshe it appears that the Depar tment or 

respondents are on a f ishing exped i t ion . They are not able at th is stage 5 

to establ ish w h a t the veraci ty is in respect of the averments they 

themselves make and are n o w seeking to defer f inal i ty in terms of the 

claims of the th i rd and sixth plaint i f fs so that they may have addit ional 

t ime to launch certain invest igat ions and hopeful ly come up w i t h some 

kind of defence. This is a s i tuat ion wh i ch the Court clearly cannot 10 

permit . There is no reason w h y the Depar tment could not have had this 

in format ion at its f inger t ips. Af ter all, it is in charge of the affairs of 

all the teachers and we live in a wor ld that is so electronical ly advanced 

w i th computers and other technical equ ipment that I fail to understand 

w h y is it d i f f icu l t for the respondents to be able to produce any tangible 1 5 

facts to conf i rm w h a t the correct posi t ion is. 

I agree w i t h Mr Theron that it is an a t tempt or a manoeuvre to 

defer f inal i ty and that the Court should not permit th is . Mani fes t ly , 

therefore , at this stage the defendants are still unable to state w i t h any 

degree of cer ta in ty wha t the correct posi t ion is. I am therefore not 20 

persuaded tha t there is a bone f ide de fence. 

Insofar as the dispute in regard to costs is concerned it has been 

contended that the plaint i f fs should not have brought their act ion in this 

Court but should have launched the act ion proceedings in the 

Magis t ra te 's Cour t since the claims all fall w i th in the jur isd ic t ion of the 25 

Magis t ra te 's Cour t . Mr Theron has contended that the at tack on the 

Cour t ' s decision to grant costs on the High Court scale in the act ion 
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under case no. 3 0 4 / 2 0 0 0 is not directed at the Court misd i rect ing itself 

nor at it not exercis ing its d iscret ion proper ly . He is qui te correct Mr 

Notshe has not in any w a y suggested th is . The only con ten t ion in this 

regard is tha t since the claims fall w i th in the jur isd ic t ion of the 

Magis t ra te 's Court the plaint i f fs should be l imited to costs on a 5 

Magis t ra te 's Court scale and are not ent i t led to costs on a High Court 

scale. I do not f ind this persuasive. 

There are cogent reasons w h y the plaint i f fs sough t to inst i tute 

their act ion in the High Court . It is tr i te that should the respondents fail 

to pay or honour the judgment tha t the plaint i f fs wou ld then have to , as 10 

indeed they have, launch con temp t of cour t proceedings. In my v iew 

such con tempt of cour t proceedings can only f l ow f rom a judgment of 

this Court or an order of this Court . Had the plaint i f fs inst i tu ted their 

act ion in the Magis t ra te 's Court they wou ld still have been compel led to 

come to this Cour t in order to compel the Depar tment to pay. That 15 

much is clear since the Magis t ra te 's Cour t has no jur isd ic t ion to entertain 

con tempt of cour t proceedings. That wou ld still have resulted in the 

matter being before this Court and may in fac t have resulted in greater 

costs being incurred. I do not f ind the a t tempt to jus t i fy the sett ing 

aside of the defaul t j udgment on this basis is in any w a y wel l f ounded . 20 

I f ind no basis for holding that this should be permi t ted and I am not 

persuaded tha t the Court in grant ing costs on the High Cour t scale 

misdirected itself or failed to exercise its d iscret ion proper ly . 

It fo l lows f rom w h a t I have said that I am not persuaded that the 

defendants have made out a proper case for condona t ion . Indeed they 25 

have failed to do so and condonat ion for the late appl icat ion of the 

rescission of j udgment is re fused. Similarly the defendants have failed 
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to meet the requirements to just i fy that the judgments obtained by third 

and sixth plaint i f fs on 13 December 2 0 0 0 should be resc inded. 

In the c i rcumstances the order that I make is the fo l l ow ing : 

(a) The appl icat ion for condonat ion of the late appl icat ion for 

rescission of j udgmen t is refused w i t h costs. 5 

(b) The appl icat ion for rescission of j udgmen t is dismissed and the 

f i rst and second defendants are ordered jo int ly and several ly, the 

one paying the other to be abso lved, to pay the costs of both 

appl icat ions. 

10 


