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EX TEMPORE JUDGMENT 

EBRAHIM J : 

This matter has come before us as an appeal against the 

conv ic t ion of the appel lant of the of fence of c o m m o n assault and the 

sentence tha t was imposed, namely a fine of R800 -00 or in defaul t 

thereof a period of impr isonment of 6 months of wh i ch half was 

suspended for a period of 2 years on certain cond i t ions. 

The not ice of appeal that was fi led on behalf of the appel lant is 

clearly improper in that it fails to set out the grounds upon wh i ch the 

appel lant has appealed against his conv ic t ion or the sentence tha t w a s 

imposed. For this reason the appeal.was^truck f r om the rol l . I do not 
A. 

intend to expand on that , but suff ice to say there is ample author i ty for 

the fac t tha t unless a not ice of appeal sets out grounds for appeal tha t 

it does not const i tu te an appeal and should therefore be s t ruck f r om the 

roll. 

However , we have for the sake of just ice decided to deal w i t h this 

mat ter by v i r tue of the Cour t ' s inherent powers of rev iew. Our reason 

for do ing so is that the conv ic t ion was clearly improper and canno t be 
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susta ined. 

I do not intend to recount the evidence in ful l tha t was led before 

the Court a quo , but suff ice to say that the compla inant al leged tha t the 

appel lant had assaulted her by smack ing her and either k ick ing her or 

t rampl ing on her foo t . She was the only w i tness led by the State. The 

appel lant in his tes t imony denied tha t he had assaulted the compla inant 

in any w a y whatsoever . The learned magistrate then exercised her 

powers to call a w i tness and proceeded to do so. This w i tness indicated 

tha t he was not aware of any prob lem relat ing to an assault tha t had 

arisen be tween the compla inant and the appel lant. 

The basis upon wh i ch the magistrate has conv ic ted the accused 

is tha t she said tha t she bel ieved the story of the compla inant and found 

the vers ion of the appel lant not to be reasonably possibly t rue . The 

magist rate has made certain other comments , but suf f ice to say tha t on 

this basis the conv ic t ion was improper. 

The Court was faced w i t h t w o conf l ic t ing vers ions, bo th of w h i c h 

were as probable as the other. Whatever suspic ions the magist rate may 

have had or whatever sympa thy she may have had w i t h the appel lant, 

it did not amount to proof beyond a reasonable doubt on the basis of the 

evidence tha t was tendered. 

It is ev ident f rom the magis t ra te 's reasons, as furn ished after the 

supposed not ice of appeal was lodged, that she had great sympa thy w i t h 

the compla inant because of the fac t tha t a brick had fal len on the 

compla inant ' s foo t and tha t she had therefore been in jured. Indeed, the 

magis t ra te 's reasons centred entirely on the fac t that the appel lant was 

most unsympathe t ic t owa rds the compla inant , and, for th is reason, the 

magist rate was of the v iew that the appel lant 's story was not reasonably 
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PICKARD JP: 

I agree. The conv ic t ion and sentence are set aside. 15 
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possibly t rue . She therefore bel ieved the compla inant . 

There is no basis for such a f inding at all. As I have indicated the 

one vers ion is as probable as the other and the magis t rate, whe the r she 

personal ly disbel ieved the appel lant, was not in a posi t ion to make the 

f ind ing tha t his story was not reasonably possibly t rue . 5 

In the c i rcumstances it is clear tha t the conv ic t ion and sentence 

should be set aside and on tha t basis by v i r tue of the powers of rev iew 

I f ind tha t the conv ic t ion and the sentence are to be set aside. 
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