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IN THE HIGH COURT 

(BISHO) 

CASE NO. : C A & R 6 5 / 2 0 0 1 

DATE: 2 2 FEBRUARY 2 0 0 2 

In the mat ter b e t w e e n : 5 

T H A N D O X O L i S I 

versus 

THE STATE 

EX TEMPORE JUDGMENT: 10 

EBRAHIM J : 

This is an appeal by the appel lant against the sentence tha t was 

imposed in the Court a quo in pursuance of his conv ic t ion on the o f fence 

of culpable homic ide . 

A t the outset of the trial the appel lant pleaded not gui l ty to the 1 5 

charge of culpable homic ide and , as he was ent i t led to do , elected not to 

d isc lose the basis of his defence. There was also a co-accused and he 

similar ly pleaded not gui l ty to the charge and also elected not to disclose 

the basis of his defence. 

The State then led the ev idence of a w i tness f rom wh i ch it appears 2 0 

tha t he did not actual ly wi tness the assault w h i c h was perpetrated on the 

deceased. He had wi tnessed var ious events sur rounding tha t and dur ing 

the course thereof placed both the appel lant and his co-accused on the 

scene. Further evidence tha t was tendered was tha t of Dr DT John 

w h o conduc ted the pos t -mor tem on the deceased. 25 

The State then closed its case and thereupon both the appel lant 

and his co -accused , w h o were duly represented by a legal representat ive, 
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in fo rmed the Court tha t they w ished to change their pieas of not gui l ty 

and tendered the fo l l ow ing pleas: In respect of the appel lant a piea of 

gu i l ty to culpable homic ide w a s tendered . In respect of his co -accused , 

namely accused no. 2, a plea of gui l ty to assault w i t h in tent to do 

gr ievous bodi ly harm was tendered . These pleas were the reupon 5 

accep ted by the State. 

The magis t ra te , in rather brief quest ion ing of bo th the appel lant 

and his co-accused, thereaf ter conv ic ted t hem respect ive ly of culpable 

homic ide and assault w i t h in tent to do gr ievous bodi iy ha rm, in respect 

of the appel lant the magis t ra te obta ined con f i rmat ion f r o m the appel lant 1 0 

tha t he had stabbed the deceased several t imes and in respect of his 

co-accused he obtained an admiss ion tha t he had assaul ted the deceased 

w i t h a p lank. 

It is ev ident f r om the pos t -mor tem report tha t the deceased w a s 

severely assaul ted. The deceased sustained a number of stab w o u n d s , 1 5 

one of w h i c h penetrated his lung and then the heart and there were 

certa in other stab wounds in f l ic ted on other parts of his body . The post­

mor tem report also ref lects t ha t he was assaulted w i t h a b lunt ob ject and 

m th is regard it wou ld be line w i t h the admission made by accused no . 

2 that he had assaulted the deceased w i t h a plank. 2 0 

On the basis of the admiss ions made by the appel lant and his co-

accused the magistrate was sat isf ied tha t they had cor rec t ly pieaded 

gui l ty respect ively to culpable homic ide and assault w i t h in tent to do 

gr ievous bodi ly harm, and as I have ind icated, thereupon conv ic ted t h e m . 

Thereaf ter the defence requested a pos tponemen t in order to 25 

obta in a probat ion of f icer 's report in respect of both the appel lant and his 

co -accused . A t a subsequent hearing these reports were tendered in 
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ev idence and it appears tha t the legal representat ive for the appel lant and 

his co-accused sought to persuade the Court tha t a sentence of 

correct ional superv is ion was an appropr iate sentence in the 

c i rcumstances of th is case. I should ment ion tha t the State 

t h roughou t ind ica ted , by defaul t more than anyth ing else, t ha t it was not 5 

oppos ing the impos i t ion of a sentence of correct ional superv is ion . 

The magis t ra te , in imposing sentence, addressed the quest ion of 

a sentence of correct ional superv is ion and indicated tha t he did not 

consider tha t the nature of the o f fence and the c i rcumstances 

sur round ing the o f fence war ran ted tha t a sentence of correct ional 10 

superv is ion w o u l d be appropr ia te. Accord ing ly he re jected the 

suggest ion tha t such a sentence should be imposed and t h e n , after 

mak ing certa in observat ions w i t h regard to the cr imes and the needs of 

the c o m m u n i t y e tc , sentenced the appel lant to a per iod of impr isonment 

of 14 years and his co-accused to a per iod of impr isonment of 7 years. 1 5 

Mr Swar tboo i w h o appears for the appel lant has made var ious 

submiss ions. I should note tha t the co-accused, accused no. 2, has not 

appealed against his conv ic t ion nor against the sentence imposed and 

consequent ly the appeal before us relates only to an appeal against the 

sentence imposed in respect of the appel lant , namely accused no . 1 . In 2 0 

broad Mr Swar tboo i submi ts tha t a sentence of correct ional superv is ion 

is appropr iate and should have been imposed by the tr ial mag is t ra te . He 

has cor rec t ly pointed out that the sentence of 14 years is s tar t l ing ly 

inappropr iate and evokes the sense of shock. These submiss ions are 

made in relat ion to the conv ic t ion of culpable homic ide. 25 

i have no d i f f i cu l ty w i t h those submiss ions. I agree, tha t I consider 

the sentence to be star t l ingly inappropr iate and tha t it does evoke a 
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sense of shock . Moreover , it is aiso a sentence which, is s t r ik ingly 

d i f fe rent f r o m that wh ich th is Court might have imposed, i am of the 

v i ew tha t the magist rate, regret tably , has misdi rected himsel f in regard 

to de termin ing w h a t an appropr iate sentence is. 

it is clear t h a i the magis t ra te , qui te cor rec t ly , t ook due cogn isance 

cf the ser iousness of the o f fences. Moreover , qui te cor rec t ly again, he 

observed tha t the appellant and nis co-accused were indeed fo r tuna te 

that they had not been charged w i t h the crime of murder as they may 

ve.-"y wel l have been conv ic ted of tha t . My only observat ion in th is 

regard is tha t , prior to the appel lant and the co-accused pleading gu i l ty , 

the ev idence of the State did not , in my v iew , amoun t to such as to 

enable a Cour t to f ind beyond reasonable doubt that it was the appel lant 

and his co-accused who commi t t ed the of fence. Be tha t as it may , in 

v iew of the fac t tha t the pleas on behalf of the appel lant and his co-

accused were altered and pieas of gui l ty were tendered I make no fur ther 

c o m m e n t on that . It is an aspect tha t may impact on sentence. 

The sentence on accused no. 2 of a per iod of 7 years ' 

impr i sonment appears to , my mind , tc bear some relat ion to w h a t the 

Court cons idered might be an appropr iate sentence if he had been 

conv i c ted of culpable homic ide. ! speculate in th is regard. I say so 

qui te clear ly, since the magis t ra te 's c o m m e n t s that they might have been 

conv ic ted of murder proviae some insight into his reasoning in respect of 

sen tence. 3e that as it may . am more than persuaded tha t the 

mag is t ra te , as i have indicated, clearly misdi rected himself and th is Cour t 

is at large tc interfere in regard to sentence. 

The quest ion that has tc be addressed, howeve r , is whe the r a 

sentence of correct ional supervis ion w o u l d be appropr iate in respect of 
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the appel lant, in th is regard I need to observe tha t the report tha t was 

tab led, wh i ls t enumerat ing var ious issues, s imply conten ts i tself w i t h the 

observat ion tha t the appel lant is a suitable candidate for a sentence of 

correct ional superv is ion and tha t such a sentence w o u l d be sui table. In 

my v i e w the report , both in respect of the appel lant and his co -accused , 5 

fell far short of w h a t is required to enable one to proper ly assess whe ther 

the appel lant was a sui table cand idate . 

But, even if the appel lant was a suitable candidate I am still of the 

v i e w tha t the ser iousness of the o f fence and the manner in w h i c h the 

deceased was assaul ted is such that a sentence of correct ional 10 

superv is ion is by no means appropr ia te . I am fur ther of the v i e w tha t a 

per iod of direct impr isonment is appropr iate. 

I need to observe tha t o f fences involv ing assaul ts, ei ther w i th 

kn ives or other sharp ob jec ts , and very of ten over tr iv ial d isagreements , 

have of ten come before th is Cour t , either in the w a y of tr ials or on the i 5 

basis of rev iews. It is d is turb ing to note tha t d isagreements or 

a rguments are set t led by accused resort ing to knives in order to sett le a 

score w i t h another person. This Court in var ious j udgmen t has indicated 

that th is t rend is d is turb ing and tha t individuals w h o are conv ic ted of 

assaul t or of murder should expec t that sentences wi l l be imposed wh i ch 2 0 

have, not only a deter rent e f fec t , but are going to be lengthy te rms of 

impr isonment . In that respect I cannot f ind any basis upon w h i c h to 

conc lude tha t the appel lant is either a suitable candidate for correct ional 

superv is ion or tha t such a sentence should be imposed. 

In determin ing an appropr iate sentence, tak ing all the 25 

c i rcumstances into accoun t , I am mindfu l of the f o l l o w i n g : 

1 . The fac t tha t the appel lant at the conclus ion of the State case 
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changed his plea to gui l ty to culpable homic ide indicates that he 

accepted at least moral culpabi l i ty for his conduc t . 

2 . He is a very young person, he is 2 0 years of age. 

3. He is a f irst o f fender . 

4 . it is clear tha t a lcohol played a s ign i f icant role dur ing the course 5 

of the commiss ion of th is o f fence. 

On the other hand, I have to we igh up the aggravat ing fac tors . If 

he had acted in se l f -defence, as he c la ims, he clearly exceeded the 

bounds of sel f -defence w a y beyond w h a t one could possibly expect . 

The post -mor tem report reveals a number of stab w o u n d s and in addi t ion 1 0 

that the person was assaulted w i t h a b lunt ob jec t . If he had intended 

defending himself there w a s no reason to assault the deceased to tha t 

ex tent . 

in v iew of w h a t I have sa id, and since this Court is at large to 

interfere w i t h the sentence, I am of the v i ew tha t the appeal in respect 1 5 

of the sentence should be uphe ld . However , in its place I consider tha t 

the fo l lowing sentence is appropr ia te : 

"The appel lant is sentenced to a per iod of impr isonment of 8 years 

of wh ich 3 years is suspended for a period of 5 years on cond i t ion 

that the appel lant is not conv ic ted of an o f fence involv ing assault , 2 0 

commi t ted dur ing the period of suspension and for wh i ch he is 

sentenced to a per iod of impr isonment w i t hou t the opt ion of a 

f ine. " 

Having said tha t , it is apparent to us that wh i l s t accused no. 2 

may not have launched an appeal in respect of the sentence imposed on 25 

him that an injust ice wou ld exist if th is Court does not in some w a y 

amel iorate his sentence. I am of the v i ew tha t this Cour t ' s inherent 
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powers of rev iew ent i t le it to look at tne s i tuat ion insofar as accused no. 

2 is concerned and on tha t basis to address the quest ion as to whe ther 

th is Cour t should interfere in respect of the sentence w h i c h was imposed 

on h im. 

The commen ts I have made in regard to the appel lant are equally 5 

appl icable insofar as accused no. 2 is concerned and I see no reason to 

repeat those . Suf f ice to say that in his case too he is not a sui table 

candidate for correct ional superv is ion, nor do I consider tha t it wou ld be 

an appropr iate sentence. He jo int ly w i th the appel lant engaged in the 

assault on the deceased. He used the biunt ob ject instead of a kn i fe , but 1 0 

in some w a y s tha t does not lessen his invo lvement in the o f fence . 

However , since he has been conv ic ted of the o f fence of assault w i t h 

intent to do gr ievous bodily harm it wou ld be an injust ice if he had to 

serve a period of 7 years ' impr isonment whereas the e f fec t ive period of 

impr isonment tha t the appellant wou ld serve wou ld be 5 years. Similar ly 1 5 

I am of the v iew tha t this Court is at large to interfere w i t h his sentence 

and I do so. 

Accord ing ly the sentence wh ich the Cour t a quo imposed on him 

of 7 years is set aside and the fo l l ow ing imposed: 

"In respect of accused no. 2 he is sentenced to a per iod of 2 0 

impr isonment of 5 years of w h i c h 2V?. years is suspended for a 

period of 5 years on condi t ion that he is not conv ic ted of an 

of fence involv ing assault commi t ted dur ing the per iod of 

suspension and for wh i ch he is sentenced to a per iod of 

impr isonment w i t hou t the opt ion of a f i ne . " 25 
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Y EBRAHIM 

JUDGE BISHO HIGH COURT 

PICKARD JP: 

I agree. In respect of the appeal the conv ic t ion is con f i rmed and 

the sentence altered as my learned Brother has set up, and in respect of 

accused no. 2 on rev iew the sentence is altered as set up by my Brother. 

B de V PICKARD 

JUDGE PRESIDENT BISHO HIGH COURT 


