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IN THE HIGH COURT 

(BISHO) 

CASE NO.: CC40 /03 

DATE: 18 JUNE 2 0 0 3 

In the matter be tween : 5 

THE STATE 

versus 

MLUNGISI GEGE 

EX TEMPORE JUDGMENT 10 

EBRAHIM J 

In this matter I previously sent a request to the Regional Magist rate 

w h o presided over the accused 's trial to furnish me w i th the reasons for 

his having invoked the provis ions of sect ion 52( 1 )(b) of the Criminal Law 

Amendmen t Ac t , 105 of 1 9 9 7 . The reason for issuing this request was 15 

to ascertain f rom the Magistrate w h y he was of the opinion that the 

of fence meri ted pun ishment in excess of the jur isdict ion of the Regional 

Court . 

The Regional Magist rate had conv ic ted the accused of the of fence 

of murder. However , in conv ic t ing the accused the Magist rate did not 20 

specif ical ly state whether the murder was planned or premedi ta ted. In 

those instances where an accused is conv ic ted of murder wh i ch is 

planned or premedi tated it is a conv ic t ion wh i ch falls under Part 1 of 

Schedule II of Criminal Law A m e n d m e n t Ac t , 105 of 1 9 9 7 . In such an 

instance a magistrate has no d iscret ion, but is obl iged to stop the 25 

proceedings and to refer the accused to the High Court for sentence. 

However , where an accused is conv ic ted of the of fence of murder 
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and the murder has not been planned or premedi tated the of fence of 

wh ich the accused has been conv ic ted resides under Part 2 of Schedule 

II of the aforesaid Criminal Law A m e n d m e n t Ac t , 105 of 1 9 9 7 . In this 

latter instance the magistrate must fo rm the opinion that the sentence to 

be imposed exceeds the jur isdict ion of the Regional Court and in those 5 

c i rcumstances he is ent i t led to refer the matter to the High Court for 

sentence. 

When I requested reasons f rom the magistrate I indicated that my 

prima facie v iew was that , on the basis of the evidence before the trial 

cour t , it did not appear to me that the act of murder was a premedi tated 10 

or planned one. 

In the reasons wh i ch the magistrate has n o w furnished he has 

s ta ted , that in his v iew, since the accused had the necessary intent ion 

to kill the deceased the murder was clearly p lanned. I am w i th regret 

unable to fo l low this reasoning since, f rom the c i rcumstances as 15 

descr ibed in the evidence given by the wi tnesses, it appears that there 

had been some kind of al tercat ion be tween the accused and the 

deceased and other individuals. Short ly thereaf ter the accused had 

emerged f rom a shebeen and gone up to the deceased w h o was outs ide 

the shebeen and stabbed the deceased once in the chest w i t h a kni fe. 20 

Whi le it appears that one of the wi tnesses indicated that the accused had 

emerged w i t h a knife d r a w n , I am of the v iew that this in itself is not 

suf f ic ient f rom wh ich one must s imply d raw the inference that the 

accused was act ing in a premedi tated manner in br inging about the death 

of the deceased. So as far as that is concerned I do not f ind mysel f in 25 

agreement w i t h the trial magis t rate. 

Both Miss Ncobo, w h o appears for the State today , and Mr Mazw i , 
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w h o appears for the accused, have submi t ted that I should refer the 

matter back to the Regional Magist rate so that he may impose sentence. 

In their v iew the magistrate was incorrect in commi t t i ng the accused for 

sentence by the High Court . Both have submi t ted that since the 

magistrate in his judgment has not found that the accused had acted in 5 

a planned or premedi tated manner, that the commi t ta l of the accused for 

sentence by the High Court was incorrect . Mr Mazw i has gone fur ther 

to submi t that the provis ions of Criminal Law A m e n d m e n t A c t , 105 of 

1997 do not apply and for this reason, too , the mat ter should be 

referred back to the Regional Magist rate to impose sentence. 10 

I am not persuaded by the arguments wh i ch have been placed 

before me that it wou ld serve the interests of just ice for the accused to 

be referred back to the Regional Magist rate to impose sentence. It is 

evident f rom the reasons that the magist rate has fu rn ished, and wh i ch 

he did so w i t h some re luctance, that he is of the v iew that the accused 1 5 

should be sentenced to a term of impr isonment in excess of 1 9 years. 

It seems to me that in these c i rcumstances it wou ld be prejudicial to the 

accused that I refer the mat ter back to the Regional Magist rate to impose 

sentence. He has clearly already formed the opinion that the sentence 

should be in excess of 19 years. I am at a loss to unders tand, therefore, 20 

w h y Mr Mazw i insists that the accused be referred back to the 

magistrate for sentence. In my v iew, should I refer him back it may 

result in an injustice in so far as the accused is concerned . 

I am also not in agreement w i t h Mr Mazwi that the rationale as 

expressed in the case of S v LEGOA 2 0 0 3 (1) SACR 13 (SCA) are 25 

applicable in the present case. I do not intend to discuss this in any 

detail as I th ink it wou ld not serve any relevant purpose in so far as the 
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25 

present case is concerned. Suff ice to say that if this Cour t is of the 

v iew that the murder was not planned or premedi tated it need not 

necessari ly impose the min imum sentence of 15 years as prescr ibed in 

sect ion 51 (2)(a) of Criminal Law A m e n d m e n t Ac t , 105 of 1 9 9 7 . Should 

there be substant ia l and compel l ing c i rcumstances the Court may deviate 5 

f rom such a min imum prescr ibed sentence. 

I am of the v iew, therefore, that this Court should n o w proceed to 

the sentencing stage of the proceedings in so far as the accused 's trial 

is concerned and for that purpose wil l receive such evidence or 

submissions as may be necessary to assist the Court in determin ing an 10 

appropr iate sentence. 

In brief the appl icat ion by both the State and the Defence for the 

mat ter to be referred back to the Regional Magist rate to impose sentence 

is re fused. 


