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BANDS AJ:

Ml Fundamental fo our criminal justice system and at the heart of the rule of taw,
is an accused's right to a fair trial. In the words of the Constitutional Court in

S v Jaipal’

“The basic requirement that a irial must be falr is central o any civilised ariminal justice
systern. I is essential in a sociely which recognises the rights to human dignity and to the
freedom and secunly of the person and is based on values such as the advaheemieni of
hisman rights and freetoms, the rule of law, democracy and openness”,

{21 This application concerns unterminated proceedings emanating from the
Regional Court of the Eastern Cape in the Specialised Commercial Crimes
Court, Port Elizabeth {as it then was), under case number CCC1/47/14 ("the
Commercial Crimes Courl’), in which the first and second applicants stand
accused of various offences. The applicants seek relief in the alternative, both
of which pertain to a rniling made by the second respondent on 6 November
2019, during the course of the said proceedings. In the first instance, the
applicants seek a review in medias res of the said ruling, and in the alternative,
seek a mandamus against the second respondent directing him to order that

particulars {o the charge sheet be furnished.

[31 By virtue of the High Courl’s inherent power to restrain illegalities in inferior

courts, this court may, in a proper case, by way of review, inferdict or

12005 (4) SA 581 (CC) at paragraph [25].
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mandamus, grant relief against the decision of a magistrates’ court given prior

to conviction,?

The first respondent opposes the relief sought.

Relevant factors leading to the present application

5]

18]

The first and second applicants were arraigned before the Commercial Crimes
Court on a charge of fraud. in addition, the second applicant faces two further
charges of fraud and two charges of forgery. Central o the charges is a
contract awarded to the first applicant by the Depariment of Education,
Eastern Cape {“the Department’),? for the provision of Learning and Teaching
Support Materlals, inclusive of texthooks, and scholastic stationary before the

commencement of gach year.

On a reading of the charge sheet, together with its preamble, and simplistically
put, the State contends that the Department, as part of the bidding process,
required bidders to furnish cerfain supporting documentation as proof of
experience (and success) in similar previous projects, such as letters of
recommendation by contactable references. in addition, valid Tax Clearance
Certificates were required in respect of each bidder. On 19 October 2008, the
second applicant, in his capacity as a director of the first applicant, as well as

in his capacily as a director of two further corporale entities, Mega Papers

2 Wahfhaus & others v Additional Magistrate, Johannesburg & Another 1959 (3) SA 113 (AD) et 119G.
3 Pursyant to a tender.
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{Pty) Ltd ("Mega Papers”) and Paper Active (Pty) Lid ("Paper Active"), which
have since been deregistered, signed tender documentation on behalf of the
first respondent and the two corporate entities respectively, and submitted

same to the Department.

in respect of the 2 charges of forgery against the second applicant, the charge

sheet reads as follows:

“In that upon or abouf 19 October 2009 and at or near the Department of Education, Eastern
Cape in the Regional Division of the Eastern Cape the Accused did unlawfully, falsely and
with the intent io defreud and to the prejudice or potential prejudice of the Depariment of
Education and/ or SARS forged an (sic) instruments in writing to wit: a tax clearance cerifficats
refaling fo..."

“Moga Papers”, in respect of count 3; and relating to “Paper Active”, in respect of

count 5,

Subiect 1o what | set out below, the respective charges of fraud are formulated
in materially the same terms as against the first and second applicants;
alternatively, the second applicant only, where applicable.  Accordingly, and
for Hllustrative purposes, the content of count 1, which pertains {0 both the first

and second applicant, reads as follows:

“In that during the period from 19 Oclober 2009 to 29 December 2009 and at or near the
Department of Education, Eastern Caps in the Regional Division of the Eastern Cape the
Accused did unlawiuily, falsely and with the intent fo defraud, gave out and pretendsd,
expressly or impliedly, {0 the Department of Education that:
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e documents in the name of Teve, Office Elements, Miuba Book Selters and Stationsrs
and G&T Office Supplies were true and authentic and issusd by the said businesses
in the normal course of business,

And the Accused did, by means of the said false prefences induced the said Department of
Education to ifs loss and prejudice, actual or potential, or the loss and prejudice, actual or
polential, of the unsuccessfl bidders, ta accepl the misrepresentations as irte and correct
and to award a tender in the amount of R13,585,817 fo Acoused 1,

Whereas in Iruth and facl, the Actused, when they gave oul [sic) prelendsd as
aforementioned well knew that the said documents were not frue and guthentic.”

The remaining 2 charges of fraud, being counts 2 and 4, relate to the second
applicant only. Such counts pertain 1o the actions of the second applicani,
acting in his capacity as a director on behalf of Mega Papers and Paper Active
respectively; and relate not only 1o the supporting documentation, but also to
Tax Clearance Certificates pertaining to Mega Papers and Paper Active as
detailed in the respective charges, where relevant, all of which documentation

the State contends not to be true and authentic, such fact being within the

knowledge of the second applicant.

The first and second applicants, being dissatisfied with the formulation of the
charge sheet, requested further particuiars from the state, to which a response
was received. The applicants thereafter delivered a notice of objection to the
charges in terms of section 85(1) of the Criminal Procedure Act, 51 of 1977
{(“the GPA™, in which they sought the quashing of the charges; alternatively,
an order directing the State lo deliver better particulars to the applicants’

request for particulars,
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The applicants’ grounds of objection were formulated as follows:

“.  That the averments contained in the aforesaid charges as amendad... are vague and
embarrassing and infringes the accused’s constitutional right fo be informed of the
gxact nature of the charges against them,

2 That the avermenis in the charges leck parficularity pertaining 1o the actus reus in
respect of each count as allegedly commitied by each of the acoused and in particular
by accused number 2 in & personal capacily;

3. That the averments and the charges therefore do not disciose an offence;

4 That the charges do not comply with the provisions of section 84 of Act 87 of 1877 read
with the provisions of section 85{1} of Act 51 of 1977 and further read with section 35(3)
of the Constitution.”

In essence, the applicants’ case in the unterminated proceedings before the
Commercial Crimes Court was that the State’s failure to inform them of the
charges that they are facing, with sufficient particularity to enable them fo

answer properly thereto, amounts to a violation of their right to a fair trial.

Following the submission of detailed heads of argument on behalf of the
parties, which deali not only with the appilicable legai principles, but which also
contained comprehensive submissions in respect of each of the queries raised
by the State in the request for particulars, and the respective answers thereto;
and after the hearing of oral argument, the second respondent dismissed the

applicants’ objection, Ultimately, the second respondent found as follows:

“All in all | am satisfied that the charges containad in the amended charge sheet, as amplified
in the further particuiars constitute offences and the manner it is glleged fo have been
cormmitied with sufficient particulanity 10 comply with section 84(1) snd can be regarded 28
reasonably sufficient to inform the accused of the nalure of the charges. Consequent io the
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above, no Order s made refating lo the amendmaent of the charge or delivery of further
particutars or quashing of the charges.”

it is this ruling, which forms the subject matter of the present proceedings.

interference with unterminated proceedings in a lower court

[15]

[16)

The applicanis contend that the second respondent failed to consider and deal
with the grounds of objection to the charge, as contained in their notice of
objection, and, as foreshadowed above, seek to review and set aside the
second respondent's fuling of 6 November 2018 under case number
CCCH47117, dismissing the applicant’'s application for the quashing of the
charges against the applicants. In the alternative, the applicants seek an order
directing the second respondent fo compet the State fo provide the particuiars

sought by the applicants, o the charges.

The main thrust of the applicants’ contentions is encapstilated in paragraph

31 of the founding papers, under the heading “GROUNDS FOR REVIEW’,

and is as follows:;

I humbly submit that a gross injustice has resulted based on;

31.1. Becend Respondent’s fallure to uphold the objection 1o the charges and rule on the
Quashing Application;

31.2. Second Respondent's faflure lo consider and deal with the grounds of objection sef out
in my Nofice fo Object fo the charges;
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31.3. Sscond Respondent’s finding that the charge sheel contains clear and unambiguous
charges especiaily referring (o the forgery charges;

31.4 Second Respondent's finding that no order compelling the state tn provide particulars
was called for”

[17)  What follows in the succeeding paragraphs of the founding affidavit are the
detailed grounds upon which the applicants rely for their contention that the
second respondent failed o consider the applicants’ grounds of objection to

the charge sheet.

[18] At this juncture, | am mindful of the fact that the crucial enquiry in review
proceedings is whether the conduct of the decision-maker, complained of,
prevented a fair trial on the issues; and that such complaints must be directed
at the method or conduct of the proceedings, and not at the result thereof.* |

return to this aspect later.

Legal framework relevant to the present proceedings

{191  interms of section 22 of the Superior Courte Act, 10 of 2013:

{1} The grounds upon which the proceadings of any Magisirates’ Courtf may be brought
under review before a court of a Division arg-——

{a} absenge of jurisdiction on the part of the court:

(b} interest in the cause, bias, malice or corruption on the part of the presiding judicial
officer;

{c} gross iregularity In the procesdings; and

4 Sidumao and Ancther v Rustenburg Plafinum Mines Lid and Others 2008 (2) 8A 24 (CC) at 112E.

B e U R
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{d) the admission of inadmissible or incompstent svidence or the refsction of
admissible or competent evidence,

(2} This section does not affect the provisions of any other law refating 16 the review of
proceedings in Magistrates’ Cowrts”

it is an established principle of our law that the High Court will not ordinarily,
by way of appeal, review or mandamus, interfere with unterminated
proceedings in a jower court. The court's power {o interfere is exercised
sparingly and only in those cases in which the court is satisfied that grave
injustice may otherwise result or where justice might not by other means be
obtained. The court's reluctance to interfere in unterminated proceedings
stems primarily from (i) the effect that such procedure has upon the continuity
of proceedings in the court below;® (i) the undesirability of hearing appeals
and reviews piscemeal;® and {ili) the fact that redress by other means, such

as review or appeal, will ordinarily be available in due course.”

in Wahnihaus and Others v Additional Magistrate, Joharnnesburg and Another

{supra) the Appellate Division (as it then was) commented as follows at 1200:

“Tihe prejudice, inherent in an accused's being obliged fo proceed to ifal, ant possibie
conviction, in a magistrale’s court before he is accorded an gpporiunity of fesiing in the
Supreme Court the correctness of the magisirate’s decision overruling a preliminary, and
perhaps fundamental, contention raised by the accused, does nof per se necessarily justily
the Supreme Courl in granting relief before conviclion... As indicated sarfier, each case fafls

$ Wahlhaus & others v Additional Magistrate, Johannesburg & Another 1858 {3) A 113 (AD) at 118H

- 120A,

& Motata v Nair and Another 2008 (1) SACR 263 {TPD) at 267 et paragraph [121.
? Wahihaus & others v Addtional Magisirate, Johantiesburg & Another 1989 {3} SA 113 (AD) at 1184

~ 1204,
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to ba dacided on ifs own facts and with due regard to the salutary general rule that appeals
are not entertaingd piecemeal.”

In Adonis v Additional Magistrate, Bellville and Others,® the court at paragraph

{22] stated that:

“intervention on review will be justified in the case of a gross Ireguiarity which has caused,
or i Bkely o cause, prejudice Io the applicant... In Rynders v Bankorp Lid Ya Trust Bank and
Others 1995 (2) SA 484 (W) it was held that a magisirate’s cowrt did not have power fe grant
an ex parle application for the provisional liguidation of a close corporation. Actording fo
MacArthur J (at 4978-D} the grant of such an order constituted any regularity which caused
the applicant substantial wrong' in that he was confronted with ail the conssquences of 2
provisional liquidation order. This entiffed the applicant {o take the magistrale’s decision on
review, despile the fact that he might have failed to exhaust his remedies in the Magistrate’s
Court.”

in fsmail and Others v Additional Magistrate, Wynberg and Another? the court,

in assessing what constitutes a gross irregularity justifying interference before

conviction, stated:

“I should point out that it Is not every failure of justice which would amount i 2 gross
irregularity justifying inlerforence before conviclion. As was pointed out in Wahthaus and
Others v Additional Magistrats, Johannesburg and Another 1959 (3) 84 113 (AD af p119,
where the error refied upon is no muore than a wrong dacision, the practical effect of affowing
an interlocutory remedial pracedure would be fo bring the magistrate’s decision under appeal
at a stage where no appeal lles. Although there is no sharply defined distinction between
ilegalities which will be restrained by review before conviction on the ground of grogs
imegularity, on the one hand, and irregularities or errors which are fo be dealt with on appeal
after conviction, on the other hand, the distincfion is a real one and should be maintained. A
Superior Court should be slow 1o infervene In unterminated procaedings in the courf below,
and should, generally speaking, confine the exercise of its powers fo rare cases where grave

% 2007 (2) SA 147 (C).
1983 (1) SA (A),
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injustice might otherwise restll or where justice might not be by other msans atfained.’
{Wahlaus's case, supra at p120}).”"

[24]  The aforesaid approach, as set out in Wahthaus (supra} and fsmail {supra),
was endorsed by the court in Molata v Nair NO and Another'® and more
recently, by the full bench of this court in Mispha CC and Another v The

Honourable Regional Magistrate and Others.1?

1251  Inv Matshikwe NO v M, " the Supreme Court of Appeal commented that:

“The higher courls have however emphasised repeatedly that the power fo intervene in
uncencluded procesdings in lower cowrts wifl be exarcised only in cases of greaf rarity — where
grave injustice threatens, and where infervention is necessary lo alfain justice. The same
approach has been followed under the Conslilution, At the sarne time, although the cases in
which intervention has aclually occurred are uncommon, this Court has refused o define or
iimit the circumstances in which irfervention would be justified. The categories remain open.”

(261  Amongst the rare cases in which the High Court, has on occasion, seen fit to
intervene in unterminated proceedings are cases where an accused has
complained that the charge against him/her lacks sufficient particuiarity to
sufficiently inform him/her of the case that he/she has to mest in order to

prepare and present hisfher defence.’s

02008 (1) SACR 263 {TPD} at paragraphs [9] and [10).

* Case No. 2647/2011, ECD Grahamstown {as it then was) {delivered on 18 September 2013).

Ses also: Sizani v Mr Mpofu N.O. and Another, Case No.: 2804/2019, ECD Grahamstown {as i then
was) (delivered on 18 August 20203,

12{2003] 3 Alt SA 11 {SCA).

* Websr and Another v Regional Magistrate, Windhosk 1869 {4) SA 394 (SWA) at 397 F-G.

See alsor Behrman v Reglenal Magistrate, Southern Transvaal and Another 1958 (1) BA 318 (T)

See alsor Essop v Regional Magistrate, Western Transvaal and Another 1863 {1} PH Hi6 {T.
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In S v Mashinini and Another," the court pointed out that

“Gection 35(3)(a) of the Conslitution provides that every accused person has a right to a fair
irfal which, inter alia, includes the right 1o be informed of the charge with sufficient detail to
answaer il. This section appesars to me 1o be cenlral to the notion of a fair trial. i requires in
clgar terms that, before a tal can start, every accused person must be fully and clearly
informed of the speeific charge(s) which he or she faces, Evidently, this would also include all
competent vordicts. The clear objective is to ensure that the charge(s} is suffivierdly detailed
and clear t6 an extent where an accused person is able {o respond and importantly to defend
hirnself or herself. In my view, this is intended fo avoid irials by ambush.”

Having said that, each such case is fact specific having regard to the threshold

for intervention as set out ahove.

Accordingly, the question which falls to be determined by this court is whether
the applicants have demonstrated that there are circumstances which justify
the interference of this court in the unterminated proceedings. Put differently,
are there circumstances 1o satlisfy this court that should we not intervene at
this stage, grave injustice may resull, such as fo materially prejudice the

applicants, which could not, in due course, be corrected on review or appeal.

For {he reasons detailled below, 1 am of the view that the answer to this

guestion must be in the negative.

Review in medias res

2032 {1) BACR 804 {SCA) at paragraph 11,
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[31]  On a careful consideration of the papers before court, the grounds of review
relied upon by the applicants take issue with the result of the proceedings in
the Commercial Crimes Court and not with the method thereof, Accordingly,
such grounds constitute grounds of appeal and not grounds of review. Where
proceedings, in substance, amount to an appeal from the magistrate’s
decision upon the ab}ecﬁoé, and in the absence of circumstances justifying
the intervention of the court in the unferminated proceedings, the courls are
aligned in theilr view that appeals will not be enterfained piecemesal. Matliers
must run their course to fruition and in the event of a guilty finding, the whole

matter cught to be decided on appeal, should such appea! be brought.'s

[32]1  In the context of review proceedings, the court, in the oft-quoted passage in

Ellis v Morgan, stated as follows:'®

But an irreguiarily in proveedings does not mean an Incorrect judgment; if refers not fo the
result, but to the methods of a tial, such as, for example, some high-handed or mistaken

action which has prevenied the aggrieved parly from having his case fully and fairly
determined.”

[33] The aforesaid principle was thereafter qualified in Goldfields Investments Lid
and Another v City Council of Johannesburg and Anocther'™ wherein the court

expressed that:

“The law, as stated in Effis v Morgan (supra) has been accepted in subsequent cases. and
the passage which has been quoted from that case shows that it is not merely igh-handesd

¥ Lawrenoe v ARM of Johanneshurg 1908 18 525,
& Eilis v Morgan Efiis v Dessai 1809 TS 876,

See also: Telgordia Technologies INC v TeIKONT SA Lid 2007 (3} $A 288 (SCA) at paragraph [72],
¥ 1938 TPD 851,
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or arbitrary conduct which s described as a gross freguianily; behaviour which Is perfectly
wedl-intantioned and bona fide, though mislaken, may Coms under thal description. The
grucial guastion is whether it prevenied g fair iral of the issues. I # did prevend a fair fial of
the issues then #will amount o a gross meguisiity, Many paltent iregularifies have this effect,
And ¥ from the magistrate’'s reasons i appears that his mind was nol in a state to enable him
fo v the case faltly this witl amownt 10 g fetert gross iregularify. i, on the other hand. he
merely comes o a wiong decision owing to his having made a mistake on a pomt of law in
refation to the merils, this does nof amount 1o gross fregufarity, Tn malters relaling to the
merits the maghlrate may e by laking a wrong one of several possible views, or he may err
by miistaking or misundsrstending the point in issue, In the laller case if may be said that he
iz in a sense falfing to address his mind {o the true point 1o be decided and therefore faliing to
affurd the parlies a fair trial. By that s ot necessarily the case, Whare the point relales only
i the medis of the case,  would be siraining the language to describe it as a gross irregularity
or a denial of & fair irial, One would say thal the magistrate has decided the case fairly but
has gone wiong on e law. But iF the mistake feads to the Cowrl's not merely missing or
asunderstanding s point of law on the marits, but to s misconceiving the whole nalure of
the fnguiry, or of s duties in connection therewith, then i js In sccordance with the ordinary

use of language to say that the Josing parly has not had a fair trial”

{34]  The Supreme Court of Appeal, in Telcordia Technologies Inc. (supra), drew a
distinction between the reasoning of the decision-maker and the conduct of
the proceedings, and warned that the two concepts ougnt not 1o be confused

with one another.

[35]  The Constitutional Court in Sidumo and Another v Rustenburg Platinum Mines

Lid and Others, with reference 1o the aforesaid distinction, said as follows: '8

“Both £lifs and Goldfiekds make it plain that the cruciel enguiry 1s whether the conduct of the
decision-maker complained of prevenited a fair irial of issues. The complaint must be directed
at the method or conduct and not the result of the proceedings. And the reasoning of the
ducision-maker must nof be confused with the conduct of the proceadings. There is & fine
fine betwesn reasoning and the conduct of the proceedings, and at times # may be difficutt o
draw the line; there is nevedhaiess an imporiant difference.”

2008 {2) SA 24 at paragraph {265).

e —
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The applicanis have conflated the reasoning of the second respondent with

the conduct of the proceedings.

The grounds of review, belatedly raised in the applicants’ heads of argument,
which are at variance with the grounds of review relied upon in the papers
before court, were no doubt included in an attempt to supplement the
applicants’ papers due to the inherent shoricomings in the allegations
contained therein. Not only were such grounds not properly raised before this
court, but they do little to assist the applicants if regard is had to the second
respondent's ruling as a whole. Further and in any event, such grounds do
riot lead to a conclusion that the conduct of the proceedings was such as o

vitiate the applicants’ rights to a fair trial,

Regard being had to the aforesaid, and having arrived at the conclusion, which
1 have recorded in paragraph [31] above, this aspect alone warrants the

dismissal of the applicants’ review in medias res.

Even if | am incorrect in this conclusion, whether or not the applicants are
satisfied with the resul of the objection proceedings, there can be no doubt
that the second respondent considered the applicants’ grounds of objection
and applied his mind thereto in deliberating the issues before him, This much
is clear from a reading of the ruling in question. There is nothing from the
second respondent’s reasons from which it is apparent that his mind was not

in a state to enable him o try the matier fairly or that his conduct prevented a

fair trial of the issues,

T e e ot
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| am not persuaded that the applicants have shown the presence of any of the
grounds referred to in section 22 of the Superior Courts Act; nor have they
demonstrated that there are circumstances o satisfy this court that absent an
intervention at this stage, grave injustice may resull, such as io materially
prejudice the applicants, which could not, in due course be corrected on

review or appeal. | deal with this in greater detail below.

Accordingly, the applicants’ appiication for review in medias res, must, on

either of these additional grounds, mest the same fate.

Applicanis’ request for a mandamus

142]

(43]

[44]

Having previously established that the applicants have failed to set out any
circumstances which warrant the interference of this court at the present
juncture, it follows that whilst the court, in principle, has the power o order a
mandamus in proceedings of this nature, the applicants’ application, in the

particular circumstances of this matter, must fail.

What foliows are my reasons for the aforesaid conclusion.

Prior to giving context {o the applicants’ cormplaints in respedct of the charges

in further detall, it is significant that the applicants, whilst they arrive at certain

conclusions of fact and law, have faiied to set out a factual foundation therefor,

B
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The highwater mark of the applicants’ case is that (i} "a gross injustice has resulted”
given the ruling of the second respondent; {ii) the second respondent's failure
to consider the replies to the request for particulars, with specific reference to
count’s 3 and 5, adequately or at all, “was a gross imegularity and irsparably infringed”
the second applicant's “right fo a fair trial”; (ili) the charges lack particularity
especially insofar as they concern the second applicant, in his personal
capacity, and accordingly, the second respondent “did not consider thal” the
second applicant’s “fair trial rights as well as that of the First Applicant have been negated
alternatively infringed”; and {iv} the second respondent's failure to properly
consider that the forgery charges, at best, lack particularity as to the second
appilicant's involvement and that such fallure “amounis (0 a gross irregularity end a
negation of' the second applicant’s “constitutional rights which would bring justice into

disrepide.”

However, notwithstanding the aforesaid allegations, the applicants have failed
to state (i) what grave injustice they contend may result, absent an intervention
by this court at the present stage; and (i) in what manner the applicants are

materially prejudiced, which prejudice cannot, in due course, be corrected on

review or appeal.

On a proper analysis, the applicants’ main contentions are that the second
respondent failed to consider that the respective charges of fraud and forgery
tack particularity as to the second applicant's alleged involvement, in his
personal capacity, and as such, such charges do not disclose offences. As a

congeguence, the applicamns contend that they are antitled to an order for the
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quashing of the charges {which requires in the first instance a review of the
second respondent’s decision, and which aspect | have deait with earlier in
this judgment); alternatively, to a mandamus directing the second respondent
o order the delivery of the particulars sought. |t is this lalier aspect, which is

currently under consideration.

At this junclurs, it is apposite o revisit the respective definitions of fraud and
forgery. Whist fraud is the uniawful and intentional making of &
misrepresentation, which causes actual prejudice or which is potentially
prejudicial to another; forgery is the unlawful and intentionai making of a false

document to the actual or potential prejudice of another.

Forgery

149

[50]

In respect of charges 3 and 5, being those of forgery as against the second
applicant, the applicants contend that the charges fall foul of section 84{1) of
the Actin that the State does not know who forged the documents in question;
when and where the said documents were forged: and in what manner they
were forged. Accordingly, the applicants objection to the charges is taken in
accordance with section 85(1){c) of the Act, in that the charges do not disclose

an offence,

Leaving aside for the moment the guestion of whether or not the State knows
who forged the documents; on a reading of the charges, transcribed above,

together with the preamble to the charge sheet, the State contends that the

s —
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documents in question were forged on or about 19 October 2009, at or near
the Department of Education, Eastern Cape. No ambiguity is created by the
Siate's response to the further particulars as to time and place, if such
responses are read coniextually. The responses to the relevant questions
merely served to advise that the Stale was unable to state with precision, the
time and place of the forgery save as already set cut in the charge sheet, In
any event, if the time when an offence was allegedly committed is not a
material slement of the offence (as in the present instance), the failure {o refer
to time, does not render the charge defective.'® This too is so for the place

where the crime was allegedly committed.®

As to the manner in which the documents were said to be forged, it is clear
that the State’s contention is that same were forged in their entirety in that they
were not issued by SARS. 1tis trite that the falsification of a document can be
achieved in one of many ways. In this respect, a document which falsely

purports o be a copy of a non-existent document is a forged document.!

This then leaves the aspect of actus reus. if regard is had to the wording of
the charge sheet, together with the preamble thereto, there can be no doubt
that the State’s case against the second applicant is that if was he who forged

the documents in question, personally. This much is apparent from the clear

¥ 8 v Vilakazi 2016 (2) SACR 365 (BCA); read with section 82{1}(c) of the CPA,

1t is only where the offence for which the person is alleged to have been charged with may only be
committed in a2 parlicular place, such as on a public road, that the place is an indispensable element of
the offence. See R v Mapikitia 1850 81) SA 336 {GW).

2 R v Motele 1843 OPD 85,

See also: B v Lebaffo 1854 {2) SA 657 (0).
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wording of the respective charges. The second applicant is not charged as
an accomplice or an accessory of any kind. The difficulty which arises is that,
notwithstanding the above, the applicants requested, in their reguest for
particulars, for the State to confirm unequivocally if it is the State's case that
the second applicant forged the documents personally. This query was raised

in respect of both counts of forgery. In answer thereto, the State responded

as follows:

“The State doss not know who forged the document, however the accused was the only

person or entity who stood 10 benefit through the said action.”

it is for this reason that the applicants contend that the State does not know
who forged the documants in question and conclude that the charges do not

disclose an ofience, warranting the refief sought.

it is accordingly necessary to consider what is required of the State at this
stage of the proceedings. On a procedural level it is required of the state o
inform the accused of ali the essential averments, and a charge sheet should
contain all the essential aliegations to be proven by the prosecution in order

to sustain a guilty verdict. 22 Section 84 of the CPA reads as follows:

1) Subjest io the provisions of this Act and of any other law refating fo any particular
offence, a charge shall set forlh the relevant offence in such manner and with such
particuiars as to the time and place at which the offence is alfeged to have been
sommitted and the person, if any, against whom and the properly, if any, in respect of

22 S v Sewels 2007 {1) SACR 123 (W),
Ses aiso: S v Essop 2014 {2) SACR 495 {KZN) at paragraph 381
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which the offence is aifeged to have. been commilfed, as may be reasonably sufficient
to inform the accused of the naiure of the charge.

(2 Where any of the particutars referred fo in subsection (1} are unknown o the prosecutor
it shall be sufficient {o state that fact in the charge.”

{Own emphasis].

A charge sheet ought to inform an accused with sufficient detail of the charge
he or she has to face. An accused’s right to be duly informed of the charge
égainst him or her is guaranteed in section 35(3)(a) of the Constitution, 1996,

which reads as follows:

“Every acvused person has a right to a fair Irial, which inciudes the right-
(@} fo be informed of the charge with sufficient detail to answer "

[Own emphasis].

The charge sheet should set forth the relevant elements of the offence that
has heen commitied and the manner in which such offenge was committed.

An accused should not be left to speculate about an element of the offence @

in R v Alexander and Others,? it was stated that:

“The purpose of a charge-shest is i inforry the accused in clear and unmistakable language
what the charge is or what the charges are which he has o meel. !t must nof be framed in
such o way that an accused person has {0 quess or puzzle out by piacing sections of the

3 3 v Egsop {supra) al paragraphs (42) and [471.
#1936 AL 445 at 447,
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indictment or portions of sections fogether what the real charge is which the Crown intends to
lay against bim

Accordingly, the primary determination is whether the charges sufficiently

inform the second appiicant of what case he has to meet.

i am satisfied that the charge sheet sets cut the relevant elements of the
offence of forgery in respect of counts 3 and 5, including the manner in which
the offences were commitfed. Notwithstanding that the State, at this point,
does not know, with certainty, the identity of the person who forged the
documents, it is clear from the unambiguous terms contained in the charge-
sheet that the State has nailed its colours fo the mast and relies solely on the
personal liability of the second applicant. |t cannot be gainsaid that the second
applicant has sufficient detail to (i) inform him of the nature of the charges
against him; (i) enable him 1o answer thereto; and (i) properly mount his
defence. There can be no question that the second applicant is not at risk of
a trial by ambush or prejudiced in his preparations for frial. Whether the State
will, in due course, be in a position to prove its case on the evidence available
io it, which evidence is not within the particular knowledge of this court, is not
for this court to determine. | am not at liberty, at this stage of the proceedings,
to draw an inference conceming the strength or weakness of the State’s case

from the prosecutor's inability to furnish particulars.

@ Behrman v Regional Magistrate, Southern Transvaal and Another 1958 (13 SA 318 (T at 320 A
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Taking into account the aforesaid authorities, and on a careful consideration
of the charge-sheet, read together with the preamble thereto, as ampiified by
the further particulars, { am satisfied that the charge sheet sets out the relevant
elements of the offence of fraud, as against the first applicant, in respect of
count 1, and as against the second applicant in respect of counts 1, 2 and 4,

and that same complies with section 84(1) of the CPA,

insofar as the applicants contend that the State has refused to identify the
presumptions in terms of section 332 of the Act, upon which it shall rely af trial,
same is without merit. The State has advised that it intends relying on the
presumptions, which have not yet been declared unconstitutional. The
relevant sub-sections of section 332 of the CPA which remain in operation,
and which are of relevance o the proceedings against the respective
applicants are limited to those which pertain to corporate bodies and

diractorsiservants thereof and are self-evident,

Moreover, it is clear that the State, in the main, seeks to hold the first applicant

liable for the actions of the second applicant in the exercise of his powers or
in the performance of his duties as a director of the first applicant, such actions
being the respective misrepresentations as contained in the respective
charges. It is further clear that the State seeks to hoid the second applicant
liable for his own actions. In the alternative, the applicants are appraised of
the fact that the case that the second applicant has to meet is that he assisted
another person in committing the frauds (ie, he could be held liable as an

accomplice for the actions on behalf of a servant or agent of the first applicant

e s e
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on the instructions of the second applicant). By the same foken, the first
applicant is appraised of the fact that its Habilty may stem from the
performance of the actions of a servant or an agent of the first applicant in the
exercise of his or her powers or in the performance of his or her duties as a
servant or an agent in the furthering or endeavouring to further the interests

of the first applicant, on the instructions of the second applicant.

[63] Failure to provide the identity of the said servants andfor agents, which in any
gvent is not within the knowledge of the prosecutor, doss not render the
charge defective.®

Conclusion

164] | am accordingly of the view that the applicants have not made out a case o
warrant departing from the general principle that the High Court will not

ordinarily interfere with unterminated proceedings in a lower court.

[65] Given the nature of these proceedings, | am of the view that each party should

be ordered to pay their own cosis.

[66]  Inthe result, | make the following order:

1. The application is dismissed.

% Zection 84(2) of the Act.
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2. Each parly is ordered to pay their own costs of the application.

| BANDS

ACTING JUDGE OF THE HIGH COURT

[lowar

JUDGE GF/? E HIGH COURT

| agree:

E}'
M LOWE f
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