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In the mactter between: ny

DIGITAL EXPRESS NETWORK (PTY) LTD A " Applicant

and

TELKOM S5A LIMITED Regpondent
JUDGHMENT

COETZEE, AJ: The applicant applies for a order directing the

regpondent to restore thévtelecommunicatioh services provided(20,
by it to the applicant and interdicting the respondent from
interrupting or discontinuing its telecommunication services
to the applicant save for lawful cauge  and in complianée with

a fair and proper procedure. Mr Kennedy who appears Iox the

T

applicant informed me that the applicant dees not proceed with
tha alternative relief claimed in paragraph e of the notice of
moticn and that the applicant now apolies for a final
interdict. , Ce . o

The applicant’s business ig primarily that of pré&iding

electronic data transfer services from clients in the United (3(

States/. ..
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States of America for distributicn in South Africa. In the
telecommunication industry it is referred to as a Value-Addeg
—_ Network Service ("VANS"). Various forms of elecfronic data,

in particular telefax trangmissions, computer transmissions on

Fh

the internet and E-mall, are transferred by it by means o
alectronic data networks. Thisg service the applicant provides
to a2 United States network provider, IBSA Inc.  This company

has a number of clients, wainly corporate cllents with their °

own cliente or subsidiaries, in South_Africa. When iBSA‘sf
{7 . clients wiéh to transmit data to South Africa they do so viaf
IBSA’s facility in Plorida, USA. This facility then transmits
the data via an international private line between the United
States and South Africa. That line is leased for that purpose
partly from a United States telephone gervice provider and
partly, on the South African gide, from the respondent. The
data is chanhélled in digital fdrm through a facility known as
a "rooter" operated by the applicant at Four Ways to the South
African clients via lines provided by the respondent. The
applicant provides this service in terms of a VANS licence
issued to it by the South African Telecommunications Regulatory(d
Authority ("SATRA") in terms of section 40(2) of .the Tele-

communication Act, no 103 of 19%6. Thig licence is presently

in force. The a@plicant holds no cher-telecommunication?
licence. The licence it holds expressly provides that it isg
iggued subject to the provisions of the act inciuding secﬁion;
49 (3) thereof. |
By law.the applicant, in conducting its VANS operatioﬂr;
is dependent upon telecommunication facilitles provided by the;°
respondent . Section 40(2)-of the act reads ag followél'
vA licence to provide any value-added network sexrvice,

including/..
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; including, but  not limitad Lo, electronic dats
% interchange, E-mail, protocol conversion, access to ¢
: :
., database or a—managed data network service, shall contai:
. _ s condition that the service in question shall 'b
=
. o provided DY means  OFf + elecommunication facilitie
v provided by Telkom OT made available tO Telkom =&
; coﬁtémplated in section 4% until a date to be fixed L
- rhe Minister by notice in the Gazetteé. and a differer
A (0] ' date may ke SO fixed in respect of national long-distanc
| { Ty facilities."
.S'
d ‘ gection 40(3) of the act reads as follows:
o _ iNo person Who provides a value-added network servi
W shall permit that gservice to Dbe used for carrying
e ! voice until a date ro pbe fixed by the Minlister by not:
' in the Gazetﬁe:“'
1B - , ‘
& The minister has not yet fixed the ‘dated referred to
e eubsoctions_éo(z) and 40(3) .-
. The reopondeﬂt ig the exclusive holaér of a licence
ry (2 provide, for o period Of five years calculated"from 7 May 1S
.- public switched teleoommunications gervices. So person ot
1y than the respondent ig permitted EO provide national -
on distancetelecommunicationservices,internationaltelecommx
is ~ation sexvicss, and local and acceos relecommunica
services. |
on - )
' gection 32 (1) of the act prohibits any pergon to pPre
n 5 telecommunication gervice except under and in accordance
‘
e 2 telecommunication gervice lioence~issued to that persc
rerms of chapter V of the act. In rerms-0of section 101 o
W act a person who contravonesrthe‘provision,of sectioo&32(

guilty of an offence and is on conviction liable to & fin

exceedlin
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exceeding R500 000,00 or imprisonment for a period not

wceeding two years or to both such fine and such imprisonment.

In terms of section 44(2) read with sectlo 44 {4} and

4{3) the respondent is obliged .to make available to the

=3

applicant telescommunication facilities. The subsections read

ag follows:

n44 (2} Telkom and any other provider of a public fixed
telecommunications .service shall, when
requested by any other person providing a tele-
communication service, including a privateu&
teTecomanlcatlon network, lease or otherwise
make available telecommunication faczlitlcs to
such other person pursuant Lo an agreement to
ba entered into between the parties, unless
such request is unreasonable.

44 (4) 7 Every agreement-for the leasing or otherwise
making - available of telecommunication faci-
lities, including any agreement éontemplated in
subsections (1) and (2), shall, unless exemnpted
by the regulations, be lodged by the parties(®
with the Authority té enable it to determine
whether the agreement is consistent with the

guidelines contemplated in gubsection (5)."

P
=
[n]

The Authority shall prescribe guidelines
relating to the fofm and éontent-of agreements
for the leaasing or other mapner in which tele-
communication facilitias ars made available as
contemplated in section. 434{3), with the neces-
gsary changes.' -

During 1997 the applicant entered into agreements with thel

respondent/ .

[ R UV A
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respondent in terms of section 44 of the act. In terms thereof
the applicant rented from the respondent two primary rate
felecommunication lines each of which comprises 30 communi-
cation lines allowing for simultaneous operation.whichkprgvides
a local link between South African clients via the respondent’s
public switch relecommunication services and the applicant’s
Johannesburg rooter. A cecond service which the respondeant
provides to the applicant by agreement is an’ international
private line which is 5perated by satellite or undersed cable
linking the gouth African rooter operation to the Unite States
based operation of IBSA which then in turn provides links witk
the United States based clients. The' applicant pays the
respondent approximately R300 000,00 per month for its use of
rhe internmaticnal line and approximately R200 Q00,00 per moﬁtr
for the use of the local lines. The applicant has bégr
conducting ité VANS operation Bihce approximately February liB&
and has been paying the rental for the two gervicea 1
accordance with the provisions of the agreements.

on 10 September 1999 the local lines were disconnected b
the respondent. The reason for doing sc appears from Annexur
AK10 to the regpondent's answering affidavit.[:%he,applican
competed with the raspondent in providing public switche
telecommunication services. The applicant, according te th
respondent s documentation, was providing VOiC%#fEEEEEEEE
gervices from foreign desti%EEEEEE‘_Eg__ggg;h- Africa. I
bypassed respondents interpnational telephone gateway s
pringinc international voice traffie into South Airica viz bl
ipternational line and the local lines leased to it’'Dy £y
respondent. That conduct, so the respondent alleges,"d
contravenes section 40(3) of the Telecommunications Act and

breached/ . .
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breached the agreements entered into with

In terms of the act no one but the respondent may

presently convey -international telephone calls to and from

south Africa. The respondent earns revenue

. iy N : s
the act safeguards the respendent’s financial interest in this

ragard.

telephone call on its system it pays fox such a,.call on a

rariff for local calls.
cogt of a local call.

substantially more expensive than local

applicant’s system is so used the respondent obviously suffers
loss. The respondent states that, during ghe first six months

of thig vyear, it suffered a gignificant’ decline in its

international call income.

was brought about primarily by network seryice providers, such

as the applicant, permittiﬁg its
international calls to South Africa at the
The loss sufferéd_by the respondent runs in
A Mr Ross, an employee of the respon
the regpondent, assisted by a Mr Herbert,

matter. Mr Ross travelled to the United

From 5 to B Ssptember he made telephone calls to South Africa

from the United States by using telephons

Tr

America. He and Mr Herbert had created a Jchannesburg

telephone number and he called Mr Herbe

States at pre-arrvanged times. He vphored Mr Herbert Ifrom

Westport Connecticut and New York and whilst calls were 1in

progress Mr Herbert traced the origin of

+hen found that the telephone calls were all registeréd.én the

respondent s computerised billing system!as having been (

i
when a user of the applicantis system makes a

It makes an international call at the

International cdlls are of course

Invegtigationsg revealed that this

customers to make

JUDGMENT

the regpondent.

from guch calls ang

calls. When the(y

~oat of local calls.
to millione of rand.
dent, was tasked by
to investigate thel

States of America.
cards purchased in

rt from the United

the calls., ~ It wag

[

made/. ..
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made from the applicant’s rooter in South Africa. Th
cstablished that the use of the telephone cards enabl
American customers to make direct person-to- person internat:
a1l calls to South Africa at the cost of a local call. Aft
further investigaticn it was estaplished that the applicant

operating an interna +ional telecommunication sexvice and

enabling person-to-person voice telecommunication between &t
Gnited States of Emerica and South Africa without these cal
passing through the respoﬁdent’s internaﬁional telacommunic
tion service and its internatiocnal gateway exchange. Mr Rc
opines that it 1is highly improbable that the applicant

conducting business as a VANS provider or that the applice
ig conducting businesg as an internet service provider to &
customers in South Africa.

The applicant’s response to M Rogg' 5 evidence is that t
applicant’g gervice may well have been used for voice telephc
calls but that the applicant wag unaware of this at all time
The applicant states that the service it provides to IBSA
America was specifically to convey faximilee transmissions
itg United States clients. The applicant states that IBSA d¢
not offer a service for the transmission of voice calis.
gervice it offers for clients wishing to communicate with So
African clients iz that of transmitting data for the purp
of communication by faximilees., The anplicant admits th

although unknown to it, some-of the ¢ lients may nave been us

H

the data service provided by IBSA and the applicant to

voice calls rather than faximilee transmissions.
allegatlon made by Mr Ross that telephone cards are sold,
or through IBSA in the Unlhed Stateg to enable voice cal

be transmitted using the network, ig said to be untrue.

applicant/
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applicant says that IBSA does not sell such telephons cards.
Bowever, the applicant did not annex an affidavit by IBsa

to support this denial of what Mr Ross a{&eges. \
In my view thers can be no doubt that the.applicant's
gystem is being usead, amongst others, to make voice calls. The
applicant presantly knows that by operating itas éystem it
contravenes section 32(1) and section 40(3) of the act and also
acts in breach of its licence and of its agreements with the
respondent. It presently permits itg gervice to be used for
o the carrying of voice. - : (dl
In order to succeed with its application the applicant
must firstly establish that it has a right. A right implies
a lawful right. The right upon which the applicant relies is

unlawful. It not only contravenes section 40(3) of the act but

4=

t is invelved in a criminal activity considering the

provisions of section 32 (1) read with section 101 of the act.

j
j=3
0]

applicant has therefore not proved thatuit has a right and

or that reason this application must fail.

(b}

A court does not grant an order which will result in an

illegality and particularly a criminal activity being(l {
countenanced. It is clear that, should the order sought by the
applicant be granted, the continuation of the service provided

by the applicant will result in a contravention of section

oty ,

32{1) and secticn g@ of the act. Also for that reascn the
application falls to be dismissed, -

In my view the respondent was obliged, on establishin

) .. ) v_'—-‘-._- i
that the applicant was b#aking the law; to disconnect the
- = o e

sgrvice. If it had not done so it would have been guilty of
aiding and abetting the applicant in committing an offence.

F it

Mr Kennedy argues that the respondent, in terminating the !

servica/. .
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service without aifording the applicant a hearing, denied it
its constitutional right in terms of gection 33 of the

Constitution and failed to comply with the principles of .
natural Jjustice. Furthermore, he submits that the dispute
shouid have been referred to SATRA and he relies for thi

contention on section 34 of the Constitution and section 100 .

l"
ul

I do not agree with thesas submissions. There is no

dispute between the parties. The applicant well knows that its

service is being used in contravention of the law and so does{l0)

Ky

the respondent. Section 33 of the Constiﬁution and the
principles of natural justice serve three purposes. Firstly
they facilitate accurate and informed decision making on the
part of an administrative authority. Secondly they ensure that
dﬂc1510ns ares made in the publ interegt and thirdly they
cater for cértain important process values. None of these
purposes could and would have been served by a hearing. A
hearing would not have changed rhe fact that the applicant’s
system is being used in such a way that the law is contravenead.
A hearing of whatever nature in this case could not have(20)
resulted in the service not being terminated. - The law
prohibits the yespondent from providing a service which
constitutes a transgression of the law. There 1s therefor in
my view no reason why the applicant should have been afforded

an opportunity to state its case before the service was

(/4(7“'“R‘disconnected.
Section 100 does not compel the resp 2porc a

Fontravention of the act to SATRA. It was not bound to do so.

r———"

1 do not understand gection 100(1){b) to mean that the

respondent had no choice but to seek SATRA’S intervention and (30)

a———

to/ ...
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co await its decission before acthg agalnst thg‘igggéggnt

[ R S

Ig?E;;;;igngH;QZE:;ﬁtQQZf#/fSeCtan 100 does not afford SATRA

the position of i final arbiter. It only acts when an offence

vy

comes tO its notice. It is chen that it is directed by the

saction to investigate and adjudicate. Moreover, gubsection
(b) in my view connoteg blameworthiness on the part of the
respondent particularly whenAthe faot that the secticn refers
to "offences by licenseea" is considered. The respondent is

not to blame for the digconnection of the service. - That was

due to the applicant’s failure to comply with the law and the(10

provisions of its license. 1In my view séction 100 is not
applicable.
Section 34 of the Constitution envisages an adjudicabile

dispute between an administrative authority and a subject of

the mtata. There being no dispute, that gection in my view is

In the result the application is dismissed with costs.

-~ -000o0 -~~~

(20}




