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WILL IS , J : T h e appl icant has a p p r o a c h e d t h e c o u r t by w a y of 

u r g e n c y . It s o u g h t t o a m e n d t h e relief init ial ly s o u g h t in its or ig inal 

no t i ce o f m o t i o n . The a m e n d m e n t w a s n o t o p p o s e d by t h e 

r e s p o n d e n t s a n d a c c o r d i n g l y is g r a n t e d . 

The re levant por t ion of t h e relief s o u g h t by t h e app l ican t reads 25 

as f o l l o w s : 
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1. That pending t h e o u t c o m e o f the appl icat ion in t e r m s o f Part B 

hereunder 

(1) t h e f i rs t r e s p o n d e n t be and i t is he reby in te rd ic ted and 

restra ined f r o m acqu i r ing any o f the s e c o n d r e s p o n d e n t ' s 

(2) t h e second r e s p o n d e n t be and is hereby in te rd ic ted and 

restra ined f r o m sel l ing or o t h e r w i s e d i s p o s i n g of any of 

i ts shares in or i ts c l a i m s against t h e e ighth respondent 

t o ei ther the f i r s t r e s p o n d e n t or the s e c o n d respondent ; 

{3) t h e f i rs t r e s p o n d e n t be and is hereby in te rd ic ted and 10 

restra ined f r o m sel l ing or o t h e r w i s e d i s p o s i n g o f any of 

its shares in or i ts c la ims against t h e e i g h t h respondent 

t o ei ther the t h i r d r e s p o n d e n t . 

2 . Reserv ing t h e cos ts o f th is app l ica t ion f o r d e t e r m i n a t i o n by the 

c o u r t hear ing t h e a p p l i c a t i o n under Part B hereunder . 15 

The app l icant , t h e f i r s t r e s p o n d e n t , the s e c o n d r e s p o n d e n t , the 

f o u r t h r e s p o n d e n t , the f i f t h r e s p o n d e n t , t h e s i x t h r e s p o n d e n t and the 

s e v e n t h r e s p o n d e n t are all shareho lders in t h e e i g h t h r e s p o n d e n t , t h e 

s e c o n d r e s p o n d e n t h a v i n g a c q u i r e d i ts shares in t h e e i g h t h respondent 

f r o m one of i ts subsid iary c o m p a n i e s , T e a m c o r t (PtyJ L t d . 2 0 

T h e shareholders in t h e e i g h t h respondent are all b o u n d by the 

t e r m s of a shareho lders ' a g r e e m e n t w h i c h w a s annexed t o the 

f o u n d i n g a f f i d a v i t . T h e t h i r d r e s p o n d e n t is the m a n a g i n g d i rector of 

t h e e i g h t h r e s p o n d e n t . T h e t h i r d r e s p o n d e n t o f f e r e d t o p u r c h a s e t h e 

s e c o n d r e s p o n d e n t ' s shares in t h e e ighth r e s p o n d e n t w h i c h o f fe r w a s 25 

a c c e p t e d by t h e s e c o n d r e s p o n d e n t . T h e a g r e e m e n t c o n c l u d e d 

shares in or c la ims aga ins t the e ighth r e s p o n d e n t ; 5 
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b e t w e e n t h e s e c o n d r e s p o n d e n t and t h e th i rd respondent in relat ion 

to the a foresaid p u r c h a s e w a s reduced to w r i t i n g and w a s s igned by 

b o t h part ies on 12 Apr i l 2 0 0 2 . This a g r e e m e n t , annexed to the 

f o u n d i n g a f f i d a v i t , w a s sub jec t to t h e suspens ive c o n d i t i o n t h a t inter 

alia the remain ing s h a r e h o l d e r s , in w r i t i n g , w a i v e their p re -empt ive 5 

r ight in t e r m s o f t h e shareholders ' agreement . The aforesaid 

suspens ive c o n d i t i o n w a s n o t fu l f i l led and th is agreement lapsed . 

On 2 3 Apr i l 2 0 0 2 t h e second r e s p o n d e n t , in accordance w i t h 

t h e prov is ions of c lause 1 7 of the shareho lders ' a g r e e m e n t , o f f e r e d to 

sell to the remain ing shareholders and t h e e i g h t h respondent its shares 10 

in and loan a c c o u n t aga inst t h e e i g h t h r e s p o n d e n t . The second 

r e s p o n d e n t ' s o f f e r w a s a c c e p t e d by t h e appl icant o n 6 M a y 2 0 0 2 . 

T h e f i rs t r e s p o n d e n t a c c e p t e d t h e second r e s p o n d e n t ' s o f fer . The 

f i f t h and s i x t h r e s p o n d e n t s i n t e n d to a c c e p t t h e s e c o n d r e s p o n d e n t ' s 

o f fer . 15 

On 3 M a y 2 0 0 2 t h e th i rd r e s p o n d e n t o f f e r e d to purchase the 

ent i re issued share cap i ta l in the e i g h t h r e s p o n d e n t w h i c h o f fe r w a s 

premised on t h e f i rs t r e s p o n d e n t h a v i n g acqu i red the second 

r e s p o n d e n t ' s shares in a n d c la ims aga inst t h e e i g h t h respondent . 

On 6 M a y 2 0 0 2 t h e appl icant o f f e r e d t o purchase the f i rs t 2 0 

r e s p o n d e n t ' s shares in a n d c la ims against the e ighth respondent . The 

f i rs t r e s p o n d e n t d e c i d e d to a c c e p t t h e th i rd r e s p o n d e n t ' s o f f e r and 

c o n s e q u e n t l y rejects t h e app l i can t ' s o f fe r . 

T h e app l ican t has s o m e 1 , 2 % o f t h e shares in t h e e ighth 

r e s p o n d e n t . T h e rand va lue o f t h e o f fe r in respec t of the shares 2 5 

a m o u n t s t o s o m e R 2 0 0 0 0 0 for his 1 , 2 % shares . The appl icant 
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values these shares at approx imate ly R 2 8 0 0 0 0 . A c c o r d i n g to t h e 

answer ing a f f i d a v i t o f the f i rst r e s p o n d e n t , t h e n e t t asset value of t h e 

shares in t h e e i g h t h respondent is in f a c t negat ive by reason of the 

f a c t tha t it has a cons iderab le a m o u n t o f d e b t . It w o u l d appear t o be 

c o m m o n cause t h a t t h e e ighth r e s p o n d e n t is indeed a c o m p a n y t h a t 5 

is s t rugg l ing f inanc ia l ly . It is al leged in t h e a n s w e r i n g a f f idav i t t h a t 

the eva lua t ion p laced by the respondents on the shares w a s der ived 

f r o m an e s t i m a t e o f f u t u r e earnings. 

A l t h o u g h n o t par t of the papers be fore m e , dur ing the course o f 

a r g u m e n t it b e c a m e c o m m o n cause t h a t in d r a f t agreements prepared 10 

for the shareho lders t o s i g n , as shareholders agreements , be fore 

preparat ion o f t h a t w h i c h w a s indeed s igned by the part ies , p r o v i s i o n 

w a s made in t h e pre -empt ion p r o c e d u r e s for an insider (in o t h e r 

w o r d s , a person w h o w a s an ex is t ing shareholder ) t o be able t o m a t c h 

any of fer rece ived f o r t h e purchase of t h e shares by ou ts ide rs . 15 

T h e f i rs t r e s p o n d e n t is the Industr ia l D e v e l o p m e n t Corpora t ion 

o f S o u t h A f r i c a L i m i t e d . I believe I m a y fa i r ly t a k e c o g n i s a n c e o f t h e 

fac t tha t it is a ma jor corpora t ion i n v o l v e d in t h e g iv ing of ass is tance 

for the d e v e l o p m e n t of enterpr ise in S o u t h A f r i c a . It has s u p p o r t e d 

the share sale w h i c h the appl icant seeks t o s t o p . The f o u r t h 2 0 

r e s p o n d e n t is N e d c o r Bank L imi ted . It t o o has accep ted t h e o f f e r 

w h i c h t h e a p p l i c a n t seeks t o s t o p . Both t h e f i rs t r espondent and the 

f o u r t h r e s p o n d e n t are o w e d several mi l l ions of rand each by t h e e i g h t h 

r e s p o n d e n t . 

Dur ing t h e c o u r s e of a r g u m e n t M r Meda l ie , w h o appears fo r t h e 2 5 

appl icant , res ted his case on t w o main p o i n t s . The f i rs t is t h a t the 
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the o f f e r w h i c h t h e appl icant seeks t o s top or have set aside is n o t a 

bona fide o f f e r w i t h i n the m e a n i n g o f c lause 18 .1 o f t h e re levant 

shareho lders ' agreement . The s e c o n d a r g u m e n t o f Mr Medal ie is t h a t 

there w a s a t a c i t t e r m in th is shareho lders ' agreement w h i c h w o u l d 

have en t i t l ed an insider s u c h as t h e appl icant t o m a t c h any o f f e r t h a t 5 

w a s m a d e f o r t h e purchase of shares in the e ighth r e s p o n d e n t by 

a n y o n e else. I shall deal w i t h these t w o po in ts in t u r n . Clause 1 8 . 1 

of the re levant shareholders ' a g r e e m e n t reads as f o l l o w s ; -

" N o t w i t h s t a n d i n g t h e p r o v i s i o n s of 1 7 , should t h e shareholders 

at a n y t i m e receive a bona fide o f f e r to purchase t h e ent i re 10 

e q u i t y of all t h e shareholders {" the outs ide o f fe r" ) a n d s h o u l d 

shareho lders w h o hold at least 8 0 % of t h e to ta l v o t i n g r ights o f 

all t h e shareholders elect t o a c c e p t the ou ts ide o f f e r ("the 

a c c e p t i n g shareholders") t h e shareholders w h o d o n o t w i s h t o 

a c c e p t t h e ou ts ide o f fe r (" the dec l in ing shareholders") shal l be 15 

ob l iged n o t w i t h s t a n d i n g a n y t h i n g t o t h e c o n t r a r y c o n t a i n e d in 

th is a g r e e m e n t to a c c e p t t h e ou ts ide o f fe r t o g e t h e r w i t h t h e 

a c c e p t i n g shareholders w h o shall be ent i t led t o a c c e p t s u c h 

o f f e r a n d in w h i c h e v e n t t h e decl in ing shareholders do hereby 

i r revocab ly appoin t t h e a c c e p t i n g shareholders as the i r a t t o r n e y 2 0 

a n d agen t t o do all s u c h t h i n g s as may be necessary in order t o 

c o m p l y w i t h the prov is ions hereof . " 

The essence o f t h e a r g u m e n t of M r Medal ie w i t h regard to t h e f a c t 

t h a t t h e o f f e r in q u e s t i o n is n o t bona fide is t h a t if one has regard to 

t h e a n t e c e d e n t share t r a n s a c t i o n s p reced ing i t , it w o u l d be clear t h a t 25 

th is c o u l d n o t be a bona fide o f f e r . 
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In m y v i e w th is a r g u m e n t is de fea ted by the f a c t t h a t the 

appl icant himself values his shares at s o m e R 2 8 0 0 0 0 . He wi l l 

rece ive , as I have a l ready i n d i c a t e d , s o m e R 2 0 0 0 0 0 . The 

d i s c r e p a n c y b e t w e e n these t w o f i g u r e s is n o t so great as to cause any 

person any sense of d isqu ie t . It is , a f ter all, n o t o r i o u s l y d i f f i cu l t to 5 

p lace a fair va lue u p o n shares in pr iva te c o m p a n i e s , especial ly w h e n 

the c o m p a n y in q u e s t i o n is in f inanc ia l d i f f i cu l t i es . T h e a n s w e r i n g 

a f f i d a v i t , as I have already i n d i c a t e d , es t imates t h e n e t t asset value of 

t h e shares in the e ighth r e s p o n d e n t as be ing n e g a t i v e . It values the 

shares on an es t imate of f u t u r e earn ings . Future earn ings in part icular 10 

are no tor ious ly d i f f i cu l t t o e s t i m a t e w i t h any degree of a c c u r a c y . 

Fur thermore , as I have a l ready i n d i c a t e d , t h e t r a n s a c t i o n to 

w h i c h the appl icant has o b j e c t i o n , is s u p p o r t e d by t h e f i rs t 

r e s p o n d e n t , t h e Industr ia l D e v e l o p m e n t Corpora t ion of S o u t h A f r i c a 

L imi ted and the f o u r t h r e s p o n d e n t , Nedcor Bank L i m i t e d , b o t h of 15 

w h i c h , as I have already i n d i c a t e d , are o w e d severa l mi l l ions o f rands 

each by the e ighth r e s p o n d e n t . Their s u p p o r t f o r th is par t icular 

t r a n s a c t i o n is a f u r t h e r p o i n t e r , in m y v i e w , to t h e f a c t t h a t th is w a s 

a g e n u i n e c o m m e r c i a l t r a n s a c t i o n . But even if I a m w r o n g in th is 

regard , it is n o t as t h o u g h t h e a p p l i c a n t is remedi less . The appl icant 2 0 

can a l w a y s c la im in t h e m a g i s t r a t e ' s c o u r t the d i f f e r e n c e b e t w e e n t h e 

a m o u n t t h a t he wi l l rece ive in t e r m s of th is t r a n s a c t i o n and the 

a m o u n t at w h i c h he fa i r ly va lues t h e shares if he bel ieves t h a t there 

has been any breach of t h e shareho lders ' a g r e e m e n t ent i t l ing h im to 

s u c h relief. Fur thermore , if o n e has regard t o t h e balance o f 2 5 

c o n v e n i e n c e , if one ba lances the app l i can t ' s p u r p o r t e d " s h o r t change" 
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of some R80 0 0 0 as aga inst a major share t r a n s a c t i o n invo lv ing 

several mi l l ions w h i c h w o u l d in ter fere w i t h t h e internal g o v e r n m e n t of 

t h e e ighth r e s p o n d e n t , t h e n I bel ieve t h a t t h e appl icant clearly m u s t 

fa i l . In m y v i e w , t h e r e f o r e , the a r g u m e n t t h a t the t r a n s a c t i o n in 

q u e s t i o n is n o t a bona fide one and shou ld the re fo re be in te rd ic ted 5 

against , has no mer i t . 

W i t h regard t o t h e so-cal led t a c i t t e r m of t h e a g r e e m e n t , I 

concede t h a t it is o f t e n t h e case t h a t a shareho lders ' a g r e e m e n t w i l l 

p rov ide fo r an o p p o r t u n i t y f o r an insider to m a t c h any o ther o f fer . It 

is cer ta in ly n o t a l w a y s t h e case t h a t shareho lders ' a g r e e m e n t s c o n t a i n 1 0 

such clauses and indeed t h e r e m a y w e l l be s o u n d reasons w h y th is 

shou ld not be t h e case . P re -empt ion p r o c e d u r e s can be c u m b e r s o m e 

and complex . A f f o r d i n g a par t icular shareholder or groups o f 

shareholders r ights t o m a t c h outs ide o f f e r s c a n f r u s t r a t e and scupper 

an of fer w h i c h is m a d e a n d w h i c h m a y w e l l be a t t r a c t i v e to the rest . 15 

It seems to me t h a t t h e r e m a y wel l be s o u n d c o m m e r c i a l reasons in 

any part icular ins tance w h y part ies w o u l d dec ide n o t to agree to 

include in the i r p r e - e m p t i o n p rocedures a r igh t t o m a t c h other o f f e r s . 

Fur thermore , g i v e n t h e f a c t s of t h i s par t icu lar case, it seems t h e f a c t 

t h a t it is c o m m o n cause t h a t or ig inal d r a f t s w i t h regard to the 2 0 

shareholders ' a g r e e m e n t inc luded a p r o v i s i o n t h a t insiders w o u l d be 

able to m a t c h o u t s i d e o f f e r s and w a s s u b s e q u e n t l y d r o p p e d , ind icates 

clearly t h a t t h e part ies did make a s o u n d c o m m e r c i a l dec is ion n o t to 

prov ide f o r th is par t icu lar o p t i o n for e x i s t i n g shareho lders . 

As I a m del iver ing a j u d g m e n t in t h e u r g e n t c o u r t , I t r u s t t h a t I 2 5 

m a y be f o r g i v e n for re ly ing in t e r m s o f a u t h o r i t y in t h e law on t h a t 
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w e l l - k n o w n a n d w e l l f o u n d case Reigate v Union Manufacturing Co 

( R a m s b o t t o m [ 1 9 1 8 ] 1 KB 5 9 2 a t 6 0 5 . T h e q u o t e to w h i c h I shal l 

refer has been descr ibed by Christie in t h e th i rd ed i t ion Df The Law of 

Contract as a great f a v o u r i t e of our c o u r t s . It has indeed recent ly 

been re ferred t o , w i t h approva l , by t h e Supreme Cour t o f Appea l in 5 

t h e as ye t u n r e p o r t e d case of Dirk Samuel Botha v Coopers and 

Leibrand (Case No . 5 1 4 / 2 0 0 0 ) : 

"A t e r m c a n o n l y be impl ied if it is necessary in t h e bus iness 

sense t o g ive e f f i c a c y to t h e c o n t r a c t , i.e. if it is s u c h a t e r m 

t h a t it c a n c o n f i d e n t l y be said t h a t if at t h e t i m e t h e c o n t r a c t 1 0 

w a s be ing n e g o t i a t e d s o m e o n e had said to t h e par t ies: ' W h a t 

w i l l h a p p e n in s u c h a case?' T h e y w o u l d b o t h have repl ied: 

'Of c o u r s e so and so wil l h a p p e n ; w e did not t r o u b l e t o say 

t h a t ; it is t o o c lear ' . " (emphasis added) 

In m y v i e w the f a c t s upon w h i c h the appl icant relies are a far 15 

cry f r o m it be ing in fer red t h a t the t e r m w a s necessary in t h e bus iness 

sense t o g ive e f f i c a c y to t h e c o n t r a c t . I cer ta in ly d o n o t bel ieve t h a t 

it can be c o n f i d e n t l y be said t h a t all the part ies a f f e c t e d by th is 

app l ica t ion w o u l d h a v e replied "of course s o a n d so wi l l h a p p e n , w e 

did n o t t r o u b l e t o say t h a t , it is t o o c lear" . A s I have already 2 0 

i n d i c a t e d , and at t h e risk o f being repet i t i ve , I w i s h t o emphas ise t h a t 

there m a y w e l l be s o u n d c o m m e r c i a l reasons w h y s u c h a c lause 

w o u l d de l ibera te ly be exc luded f r o m a shareho lders ' a g r e e m e n t . 

A c c o r d i n g l y , in m y v i e w there is no mer i t in th is par t icu lar a r g u m e n t 

o f t h e a p p l i c a n t . 2 5 

T h e f i rs t a n d s e c o n d r e s p o n d e n t s h a v e b o t h been represented 
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by t w o c o u n s e l . T h e mat te r a f f e c t s a major share t r a n s a c t i o n w o r t h 

several mi l l ions of rands. The i m p l i c a t i o n s f o r the respondent in the 

e v e n t t h a t t h e appl icant w e r e t o h a v e succeeded in th is m a t t e r w o u l d 

be ser ious indeed . In my v i e w , i t w a s not rash or undu ly c a u t i o u s o f 

t h e f i rs t a n d s e c o n d r e s p o n d e n t s t o engage the serv ices o f t w o 

counse l and in all t h e c i r c u m s t a n c e s o f th is part icular mat te r I am 

sa t is f ied t h a t it is appropr ia te t h a t the cos ts of t w o counse l be 

a w a r d e d . 

In t h e result t h e app l ica t ion is d ismissed w i t h c o s t s , w h i c h cos ts 

are t o inc lude t h e cos ts o f t w o c o u n s e l . 


