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D A T S ^ ^ T U R E 

In the ma t te r b e t w e e n 

ERROL J O H N F R I E D M A N 

and 

THE S T A N D A R D B A N K OF S A LTD 

App l i can t 

15 

Responden t 

J U D G M E N T 

WILL IS , J : Th is is an app l ica t ion f o r resc iss ion o f a j u d g m e n t g ran ted 2 0 

by de fau l t . On 2 5 Oc tobe r 2 0 0 1 the responden t ob ta ined de fau l t 

j u d g m e n t aga ins t t h e app l ican t in the o f f i ce o f t h e Registrar as 

f o l l o w s : 

" 1 . P a y m e n t of the s u m of R4 7 5 0 0 0 0 ; 

2. In te res t on t h e s u m of R4 7 5 0 0 0 0 at the rate of 1 6 , 5 % 2 5 

per a n n u m f r o m 28 A u g u s t 2 0 0 1 t o da te of p a y m e n t , 

Sneller Ve rba t im / I ks 

IN THE HIGH COURT OF SOUTH AFRICA 

( W I T W A T E R S R A N D LOCAL DIVISION) 

J O H A N N E S B U R G CASE NO: 1 9 3 2 7 / 0 1 

2 0 0 2 - 0 8 - 2 9 5 
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b o t h d a y s inclusive ca l cu la ted on daily ba lance and 

cap i ta l i sed m o n t h l y in ar rears . 

3. A t t o r n e y and c l ient c o s t s t o be t a x e d . " 

The app l ican t has exp la ined his fa i lu re t o en ter appearance to de fend 

by reason of t h e f a c t t ha t t h e s u m m o n s w a s served on the domicilium 5 

citandi et executandi. S u b s e q u e n t t o s ign ing the d o c u m e n t in w h i c h 

the domicilium citandi et executandi appears , he changed his address 

and w a s n o t a w a r e t h a t the s u m m o n s had been se rved . 

A l t h o u g h t h e responden t s u b m i t s t h a t t h e app l ican t has on ly 

himself t o b lame f o r t h e f a c t t h a t the s u m m o n s never c a m e t o his 10 

no t i ce , t h e r esponden t does no t real ly t ake any issue w i t h t h e 

exp lana t ion f o r t h e fa i lure t o en te r an appearance to d e f e n d and 

submi ts ra ther t h a t t h e app l i can t has no t s h o w n any bona fide 

de fence . In m y v i e w th is c o n c e s s i o n w a s cor rec t l y made . 

The c la im o f t h e responden t rests u p o n a sure tysh ip d o c u m e n t . 1 5 

It is c o m m o n cause t ha t th is d o c u m e n t w a s indeed s igned by t h e 

app l icant and the re is no d ispute as t o its va l id i ty . T h e su re tysh ip 

d o c u m e n t u p o n w h i c h the r esponden t relies is a s tanda rd f o r m used 

by t h e r e s p o n d e n t . It w a s s igned by t h e app l ican t to secure t h e 

indeb tedness o f Erf 3 2 9 6 O t t e r y I n v e s t m e n t (Pty} L td t o the 2 0 

responden t . I shal l here inaf te r refer t o Erf 3 2 9 6 O t te ry I nves tmen t 

(Pty) L td as t h e pr inc ipa l deb to r . 

Clause 1 2 . 1 o f t h e s tanda rd f o r m con ta i ns t h e s tandard c lause 

w h i c h reads as f o l l o w s : 

" T h e su re t y hereby renounces t h e benef i ts of excuss ion and 2 5 

d iv is ion and all o ther benef i ts and legal excep t ions t ha t cou ld or 
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m i g h t be raised or p leaded by the su re t y in a n s w e r t o a n y c la im 

by t h e bank under th is s u r e t y s h i p . " 

The w o r d s "excuss ion a n d " appear ing immed ia te ly before d iv is ion 

w e r e de le ted and ini t ial led b y t h e part ies to th is d o c u m e n t . In o ther 

w o r d s , it is pa ten t l y clear and no issue w a s taken of the f a c t , t ha t the 

app l i can t de l iberate ly and pe r t i nen t l y dec l ined to renounce the benef i t 

o f e x c u s s i o n . 

In Oc tober 1 9 9 5 t h e app l i can t and the responden t and the 

pr inc ipa l deb to r and va r ious o the r part ies en te red in to a 

c o m p r e h e n s i v e ag reemen t w h i c h w a s referred t h r o u g h o u t the 

s u b m i s s i o n s on behal f o f t h e par t ies as t h e shareho lder ag reemen t . 

I read paragraph 4 .1 of th is a g r e e m e n t : 

" S C M B (i.e. the responden t ) and the des igna ted persons have 

agreed to under take a l im i ted jo in t ven tu re in order to under take 

t h e d e v e l o p m e n t o n the p rope r t y in acco rdance w i t h t h e 

f o o t p r i n t p lan , t h e v iab i l i t y and br ief spec i f i ca t ion annexed 

marked ' A ' o n t h e basis t h a t t w o separa te bui ld ings shal l be 

e rec ted on t h e p rope r t y in t w o separate phases . " 

Clause 4 . 3 of th is ag reemen t reads as f o l l o w s : 

" T h e part ies agree t h a t no s teps w h a t s o e v e r shal l be 

u n d e r t a k e n conce rn ing t h e f i rs t or t h e second phase of the 

d e v e l o p m e n t unless and unt i l 5 0 % o f t h e f i rs t phase or the 

second phase, as t h e c a s e m a y be, by renta l va lue is pre- let in 

t e r m s o f du ly c o n c l u d e d leases app roved by the d i rec to rs of the 

c o m p a n y . " 
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It is c o m m o n cause t h a t in respect o f t h e s e c o n d phase referred to in 

c lause 4 . 3 du ly c o n c l u d e d leases approved b y the d i rec to rs o f t h e 

c o m p a n y w e r e no t o b t a i n e d . 

In December 1 9 9 5 the appl icant , r esponden t and the pr incipal 

d e b t o r t oge the r w i t h va r ious o ther part ies en te red in to an agreement 5 

w h i c h has been re fer red t o by counse l t h r o u g h o u t the i r submiss ions 

as the loan ag reemen t . Th is d o c u m e n t takes t h e f o r m of a le t ter 

addressed by the r e s p o n d e n t to the pr incipal d e b t o r w h i c h prov ides 

f o r a c k n o w l e d g e m e n t s and agreements to t h e loan ag reemen t as a 

w h o l e to be s igned by all t h e var ious part ies to w h o m I have a l ready 10 

re fe r red . Clause 4 Df th is loan agreement reads as f o l l o w s : 

"Purpose o f t h e Loan 

T h e C o m p a n y a c k n o w l e d g e s t ha t t h e loan is being g ran ted 

under the p rov is ions of c lause 1 3 . 2 of t h e Shareho lders 

A g r e e m e n t t o ass is t it t o p a y for t h e D e v e l o p m e n t and fo r no 15 

o the r purpose w h a t e v e r . " 

Clause 13 .2 of the a fo resa id shareholders a g r e e m e n t reads as f o l l o w s : 

" T h e C o m p a n y shal l b o r r o w a s u m o f R9 5 0 0 0 0 0 f r o m S C M B 

( the responden t ) on S C M B ' s usual t e r m s and cond i t i ons . Such 

loan shall no t be sub jec t t o t h e p rov is ions of t h e remainder of 2 0 

th is c lause. T h e des igna ted persons shal l b ind t h e m s e l v e s as 

suret ies and co-pr inc ipa l deb to rs in f a v o u r o f S C M B in respec t 

o f 3 0 % o f such l o a n . " 

T h e loan ag reemen t and the shareho lders ag reemen t are 

t he re fo re clearly f u n d a m e n t a l l y l inked t o each o the r and t h e t w o m u s t , 2 5 

in m y v i e w , be read t o g e t h e r . 
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in m y v i e w , be read t o g e t h e r . 

On 2 7 A u g u s t 1 9 9 8 t h e app l i can t addressed a let ter t o t h e 

responden t . The re levan t por t ions of th is le t ter read as f o l l o w s : 

" 1 . I w r i t e in m y capac i t y as a pre jud iced sure ty f o r the 

ob l iga t ions o f Erf 3 2 9 6 O t t e r y (Pty) L t d . 5 

2 . I refer t o a mee t ing held on 2 1 s t A u g u s t 1 9 9 8 a t t e n d e d 

by Mess rs Bret t S h a w , M ichae l H e n n i n g , Lisa Forshay 

and one o ther . I w a s no t i nv i ted t o a t tend the mee t i ng 

bu t w a s reques ted to jo in it f o r a br ief per iod . 

3 . T h e r e u p o n Brett S h a w inv i ted me to s ign a d o c u m e n t 10 

apparen t l y au thor is ing an increase in the s u m o f t h e 

b o n d . I dec l ined to do so and repea ted m y p rev ious 

o p p o s i t i o n to t h e d e v e l o p m e n t o f phase 2 o f t h e p ro jec t . 

4 . Dur ing a subsequen t mee t i ng w i t h Bret t S h a w on 2 5 t h 

A u g u s t I again re i te ra ted t h a t S tanda rd Bank by v i r tue o f 1 5 

the inv i ta t i on had con t r i ved su r rep t i t i ous ly to re instate m y 

s u r e t y w h i c h had a l ready been b reached and w h i c h I 

cons ide red t o be of no f o r ce or e f f ec t . 

5 . I again p lace on record t h e f o l l o w i n g : 

5.1 W h e n abou t 11 m o n t h s ago t h e p r o p o s e d 2 0 

d e v e l o p m e n t o f phase 2 w a s b r o u g h t t o m y 

a t t en t i on ind i rec t ly and by M i ke Henn ing I reco rded 

m y oppos i t i on . 

5 .2 I spec i f ica l ly re jec ted t h e p roposa l because it w a s 

in b reach of our m u t u a l a g r e e m e n t t ha t no 2 5 
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deve lopmen t cou ld p roceed unt i l such t ime as 5 0 % 

of t h e space w a s pre- leased in t e r m s o f renta l and 

v ia s igned leases. 

5 .3 A t the same t i m e M i ke Henn ing not i f ied me t h a t a 

ne ighbour ing p r o p e r t y o w n e r had o f fe red t o pay R1 

mil l ion f o r phase 2 g round and t h a t he, the 

ne ighbour , w o u l d deve lop the phase 2 g r o u n d . 

T h e t w o d e v e l o p e d ent i t ies w o u l d resu l t in s y n e r g y 

to br ing cr i t ica l mass t o t h e ent i re d e v e l o p m e n t . " 

He ends s a y i n g : 

"F ina l l y , g i ven t h a t t h e p ro jec t w a s on ly an apparen t six w e e k s 

a w a y f r o m c o m p l e t i o n , it appeared r id icu lous to s top t h e pro jec t 

n o w . Under t hese c i r c u m s t a n c e s I agreed t h a t it w a s 

appropr ia te and proper f o r S tandard Bank to ensure t h a t the 

p ro jec t be c o m p l e t e d . H o w e v e r , in g iv ing th is v i e w , S tandard 

Bank shou ld n o t cons t rue it as a c o n d o n a t i o n of t h e b reach of 

the shareho lde rs ' a g r e e m e n t . " 

On 2 2 Oc tober 1 9 9 8 t h e par t ies , name ly t h e app l i can t , 

r esponden t , t h e pr incipal deb to r and va r ious o t h e r s , en te red in to a so -

cal led a d d e n d u m to t h e l imi ted j o in t ven tu re ag reemen t . A n d also in 

t h e s a m e m o n t h the par t ies en te red in to a f u r t he r loan fac i l i t y w h i c h 

appears in a d o c u m e n t da ted 1 1 S e p t e m b e r 1 9 9 8 w h i c h again had 

been p repared by the responden t and w h i c h t h e app l i can t s i g n e d . The 

app l ican t s i gned a c lause w h i c h reads as f o l l o w s : 

" I , h a v i n g bound mysel f t o T h e S tandard Bank of S o u t h A f r i ca 

L im i ted ( "SBSA" } as su re t y and co-pr inc ipa l deb to r w i t h Erf 
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3 2 9 6 Ot te ry I n v e s t m e n t (Pty) L td ( " the C o m p a n y " ) f o r all the 

i ndeb tedness o f the C o m p a n y t o SBSA in t e r m s of a sure tysh ip 

f o r R4 7 5 0 0 0 0 s igned b y m e on 8 December 1 9 9 5 , do hereby 

a c k n o w l e d g e and c o n s e n t t o t h e a m e n d m e n t s and var ia t ions t o 

t h e t e r m s of t h e loan re fer red t o in the a fo rego ing le t te r . " 

H o w e v e r , a t t h e t o p o f th is d o c u m e n t i t is c o m m o n cause t ha t the 

app l i can t w r o t e the f o l l o w i n g w o r d s : 

"Furn ished pu rsuan t and sub jec t to the A d d e n d u m s igned by all 

par t ies t he re to o the r t h a n S tandard Bank, o n 2 9 Sep tember 

1 9 9 8 , t o t h e l imi ted J o i n t V e n t u r e ag reemen t d a t e d 6 t h Oc tobe r 

1 9 9 5 " . 

T h e app l ican t exp la ins his hav ing s igned th is fac i l i t y le t ter in t h e 

f o l l o w i n g t e r m s : 

" I a d m i t t h a t A n n e x u r e A A 4 to the a n s w e r i n g a f f i dav i t 

cons t i t u tes a fac i l i t y le t te r da ted 11 S e p t e m b e r 1 9 9 8 . I also 

a d m i t t h a t it w a s s igned b y Henn ing and myse l f . I on ly s igned 

t h e d o c u m e n t o n 2 2 Oc tobe r 1 9 9 8 . A t the t ime t h a t I 

appended m y s igna ture t he re to it w a s man i f es t l y m y v i e w t h a t 

I have been re leased f r o m m y sure tysh ip in c o n s e q u e n c e of t h e 

c o n d u c t o f t h e r e s p o n d e n t . 1 have been u rged t o s ign by the 

r e s p o n d e n t ' s a t t o rney of record upon t h e basis t h a t m y r ight t o 

c o n t e n d t h a t I have been released of m y ob l iga t ions as sure ty 

w o u l d no t be a f f ec ted t he reby . I spec i f i ca l l y refer th is 

Honourab le Cou r t t o A n n e x u r e ' L ' t o m y f o u n d i n g a f f idav i t 

be ing a le t ter addressed by me t o r e s p o n d e n t ' s a t t o rney o f 

record at t h e t i m e , Paul Winer , and in t e r m s of w h i c h I 
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re i terated t h a t m y perspec t i ve as s u r e t y w a s set ou t in m y fax 

of 27 A u g u s t 1 9 9 8 w h i c h I d e s p a t c h e d o n 3 0 A u g u s t 1 9 9 8 

(vide A n n e x u r e ' B ' t o the f o u n d i n g a f f i dav i t } . I also refer th is 

Honourab le C o u r t t o Annexu re ' N ' be ing a le t ter f r o m the 

responden t ' s a t t o r n e y of reco rd , W ine r , t o me in w h i c h he 5 

per t inen t ly adv i sed me as f o l l o w s : 

' I do no t bel ieve t ha t th is a m e n d m e n t is prejudic ia l t o y o u 

bu t in a n y e v e n t as I have m e n t i o n e d in my te lephone 

d i scuss ion w i t h y o u , y o u can s ign t h e a m e n d m e n t to the 

sha reho lde rs ' ag reemen t on t h e basis t h a t you reserve 10 

w h a t e v e r r igh ts y o u had in respec t of the shareho lde rs ' 

a g r e e m e n t pr ior t o t h e a m e n d e d ag reemen t being s igned . 

I a m sure t h a t if y o u in tend reserv ing y o u r r ights in t e r m s 

of t h e s u r e t y s h i p , m y c l ient wi l l have no ob jec t i on . If y o u 

bel ieve t h a t y o u have been pre jud iced as a result of t h e 15 

second phase o f t h e p ro jec t p roceed ing , y o u w i l l be able 

t o raise t h i s de fence a t a later s t age . In th is regard I 

again re i te ra te t ha t i t w o u l d be fa r be t te r f o r y o u t o t a k e 

t h e risk t h a t t h e pro jec t w i l l succeed t h a n y o u "d ig you r 

heels i n ' in w h i c h even t the re is a s t r o n g possib i l i ty t h a t 2 0 

t h e c o m p a n y w i l l be p laced in l iqu ida t ion . In th is e v e n t 

m y c l ient w o u l d t h e n t a k e a c t i o n aga ins t y o u in t e r m s o f 

t h e su re t ysh ip and if you r d e f e n c e d o e s no t succeed you 

w i l l sure ly have exerc ised t h e w r o n g o p t i o n because t h e 

c la im aga ins t y o u in t e rms o f t h e su re t ysh ip m a y no t 2 5 

e v e n t u a t e in t h e even t of t h e s e c o n d phase being 
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c o m p l e t e d . I have read t h e a l legat ions recorded in y o u r 

t e l e fax of 2 7 t h A u g u s t 1 9 9 8 and addressed tD m y c l ient . 

M y c l ien t does not i n tend t o c o m m e n t on the mer i ts of 

you r d e f e n c e t o the su re t ysh ip and I be l ieve t ha t it is 

i nappropr ia te fo r m y c l ient t o do so at th is s tage o f t h e 5 

p roceed ings . I, h o w e v e r , be l ieve t ha t y o u shou ld reserve 

y o u r r igh ts t o raise a d e f e n c e bu t t h a t phase 2 o f t h e 

d e v e l o p m e n t should p roceed immed ia te l y fo r t h e reasons 

re fer red t o in m y te le fax . Y o u cer ta in ly canno t su f fe r any 

f u r t h e r losses. You r pos i t ion w o u l d , in m y v i e w , be 10 

s t r e n g t h e n e d by the d e v e l o p m e n t be ing c o m p l e t e d and 

w o u l d poss ib ly be w o r t h far m o r e t h a n if l iqu idat ion of 

t h e c o m p a n y we re to be c o n t e m p l a t e d . " 

He c o n t i n u e s t o say : 

"Even if i t is t rue t ha t Ot te ry ( i .e. t h e pr inc ipal debtor ) w e r e t o 15 

f ace f inanc ia l co l lapse if phase 2 had no t been p roceeded w i t h , 

s u c h a co l lapse w o u l d have o c c u r r e d in c i r cums tances w h e r e 

O t t e r y ' s i ndeb tedness t o t h e r esponden t d id no t s ign i f i can t l y 

e x c e e d i ts asse ts , if i t e xceeded t h o s e assets at a)). S ta ted a t 

i ts l o w e s t , e v e n if O t t e r y ' s asse ts w e r e exceeded by i ts 2 0 

l iabi l i t ies in s u c h an even tua l i t y , i t is h igh ly improbab le t ha t I 

w o u l d have been exposed t o t h e cap i ta l s u m by responden t t o 

t h e t u n e o f R4 7 5 0 0 0 0 . " 

T h e r esponden t repl ies to these a l legat ions as f o l l o w s : 

" 7 . 4 I a m in fo rmed by Henn ing t h a t a t or a b o u t the t ime o f t h e 2 5 

c o m p l e t i o n of phase 1 of t h e d e v e l o p m e n t w h e n it 
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b e c a m e apparent t h a t O t te ry had ove rspen t in respect o f 

phase 1 and t ha t because o f insuf f ic ient renta l recovery 

phase 1 w a s unab le t o mee t t h e in terest charges in 

respec t o f the loan f r o m t h e p la int i f f , O t te ry w a s left w i t h 

cer ta in a l te rna t ives . Henn ing in fo rms me t h a t these 5 

a l te rnat ives we re d i scussed a t t h e mee t i ngs referred t o in 

7 .3 and w e r e adv i sed b y Henn ing to the de fendan t . 

7 . 4 . 1 Sell the ent i re d e v e l o p m e n t as it t h e n ex i s t ed ; 

7 . 4 . 2 Sell the c o m p l e t e d phase 1 deve lopmen t and retain 

t h e phase 2 land f o r later d e v e l o p m e n t ; 1 0 

7 . 4 . 3 Sell t h e phase 2 l a n d ; 

7 . 4 . 4 Comp le te phase 2 w i t h a v i e w to enhanc ing the 

w h o l e d e v e l o p m e n t and e i ther the rea f te r sel l ing the 

ent i re d e v e l o p m e n t or f r o m the p ro jec t ions w h i c h 

O t te ry m a d e a t t h e t i m e der ive su f f i c i en t i ncome 15 

f r o m t h e ent i re phase 1 and phase 2 d e v e l o p m e n t 

so as t o mee t t h e c o m m i t m e n t s o f O t te r y . 

7 . 5 T o th is end I am adv i sed by Henn ing t h a t O t t e r y 

a t t e m p t e d to p roceed w i t h all f ou r a l te rnat ives re fer red t o 

in 7 . 4 s imu l t aneous l y . 2 0 

7 . 6 O t t e r y d id indeed rece ive a f e w in fo rmal o f fe rs fo r the 

purchase of t h e ent i re d e v e l o p m e n t as it t h e n s t o o d and 

f o r the vacan t land on w h i c h phase 2 w a s t o be 

c o n s t r u c t e d . 

7 . 6 . 1 One such o f f e r w a s f r o m a Mr R du Plooy w h o 2 5 
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w a n t e d t o assemble a p roper ty f u n d under the 

n a m e of W e s t Cape. His o f fer w a s to purchase 

phase 1 f o r R3 mi l l ion. It w a s o b v i o u s l y a to ta l l y 

i nadequa te o f f e r hav ing regard to t h e :hen 

o u t s t a n d i n g a m o u n t to t h e p la in t i f f . 5 

7 . 6 . 2 A s e c o n d o f fe r w a s rece ived by Mr Ralph Garl ick 

fo r a p p r o x i m a t e l y R1 ,8 mi l l ion f o r the vacan t land 

w h i c h w a s to cons t i t u te phase 2 . Th is o f fe r w a s 

also u n a c c e p t a b l e and w o u l d m o s t cer ta in ly no t 

have rescued O t te ry f r o m its t h e n ex is t ing 10 

p r e d i c a m e n t w i t h w h i c h I shal l deal b e l o w . Mr 

Gar l i ck 's o f f i ce r w a s sub jec t to the g ran t ing o f an 

e n o r m o u s loan and res t ruc tu re of t h e approved 

d e v e l o p m e n t p lan . It w a s cons idered a t the t ime 

to be h igh ly unl ikely t h a t O t t e r y w o u l d have 15 

qua l i f ied f o r t h e land and t ha t a t t e m p t s t o ob ta in 

t h e land w o u l d has resu l ted in subs tan t ia l de lays 

and unce r ta in t i es . Mr Gar l ick 's o f fe r w a s fo r t hese 

reasons a lone qui te unaccep tab le . 

7 . 6 . 3 A th i rd o f f e r w a s rece ived f r o m a Mr J a m e s Gorey 2 0 

t o pu rchase t h e phase 2 land f o r app rox ima te l y 

R 1 . 1 2 5 0 0 0 . Gorey ' s o f f e r w a s simi lar ly 

u n a c c e p t a b l e . 

T h e ou t s tand ing a m o u n t o f the indeb tedness of the pr inc ipal 

d e b t o r to t h e responden t a t t h e conc lus ion o f phase 1 w a s in excess 2 5 

of R6 mi l l ion. This f a c t is c o m m o n cause . 
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It is t r i te t h a t a sure tysh ip ag reemen t is accesso ry to ano ther 

agreement . In o t h e r w o r d s , it has no l ife o n i ts o w n and depends f o r 

its legal en fo rceab i l i t y o n the ex is tence o f a va l id pr inc ipal d e b t . The 

deb t o f the pr inc ipal deb to r in th is case is, h o w e v e r , c lear ly bound up 

w i t h the shareho lders ag reement . T h e t w o m u s t c lear ly be read 5 

toge the r . It seems t o me t h a t as the responden t w a s a par ty to t h e 

agreement re la t ing to phase 2 of the d e v e l o p m e n t , t h e n if t he re w a s 

a fa i lure to c o m p l y w i t h the te rms and t h e app l i can t d id no t agree 

t he re to or w a i v e his r ights in respec t t he reo f , t h e app l ican t m a y 

indeed have a g o o d d e f e n c e t o any c la im t h a t a rose f r o m phase a n d 2 . 1 0 

In o the r w o r d s , a l t h o u g h t h e sure tysh ip w a s s igned "as con t i nu ing 

s e c u r i t y " , legal c o n s e q u e n c e s favourab le t o t h e app l ican t w o u l d arise 

f r o m (a) the fa i lure o f all the part ies to t h e shareho lders ag reemen t and 

the loan ag reemen t t o c o m p l y w i t h the t e r m s re lat ing t o phase 2 and 

(b) t h e app l i can t ' s c lear p ro tes t w i t h regard to th is fa i lure. It seems 15 

t o me also t ha t legal consequences f avou rab le t o the app l i can t m a y 

w e l l arise f r o m t h e le t ter f r o m the r e s p o n d e n t ' s a t t o rney to h i m , 

especia l ly as he had p ro tes ted w i t h the con t i nu ing o f phase 2 and his 

con t i nu ing l iabi l i ty as su re t y . 

The r e s p o n d e n t ' s case inter alia w a s t h a t in a n y even t the 2 0 

l iabil i t ies of t h e pr inc ipa l deb to r exceeded R6 mi l l ion at t h e end o f 

phase 1. T h e app l i can t says t h a t if t he re w a s indeed a val id deb t o f 

the pr incipal deb to r at t h e end of phase 1, t h e app l i can t w o u l d have 

been ent i t led t o raise t h e bene f i t o f excuss ion and t h e responden t 

w o u l d f i rs t have to seek t o recover f r o m t h e pr inc ipal deb to r . It 2 5 

s u b m i t s t h a t the re is at th is s tage no w a y o f k n o w i n g precisely w h a t 
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w o u l d have been recovered f r o m t h e pr inc ipa l deb to r if an a t t e m p t had 

been made t o recover f r o m it at t h a t s t age . 

W i t h regard to t h e benef i t o f e x c u s s i o n , I shal l fo r t h e sake of 

conven ience q u o t e f r o m Caney ' s w e l l - k n o w n w o r k , The Law of 

Suretyship, 2 n d ed a t 1 0 1 : 5 

"The bene f i t of excuss ion is t h e r ight o f a su re ty aga ins t t h e 

c red i to r t o have h im p roceed f i rs t aga ins t t h e pr incipal d e b t o r 

w i t h a v i e w to obta in ing p a y m e n t f r o m h im if necessary bv 

e x e c u t i o n u p o n his assets be fo re t u r n i n g t o the sure ty f o r 

p a y m e n t of t h e d e b t or of so m u c h o f it as remain u n p a i d . " (my 1 0 

emphas is ) 

T h e app l i can t , t he re fo re , does n o t d i spu te t h e a m o u n t w h i c h t h e 

pr incipal d e b t o r o w e s or o w e d b u t d i spu tes t h e a m o u n t t h a t w o u l d 

have been o w i n g by h im if the r e s p o n d e n t had f i rs t had recourse to 

the pr inc ipal d e b t o r . 1 5 

T h e responden t has repl ied by w a y o f a r g u m e n t t ha t it has an 

e lect ion at a n y s tage w i t h i n th ree years o f t h e pr inc ipal deb t hav ing 

arisen t o dec ide w h e n t o recover f r o m t h e pr incipal deb to r . Th is is 

u n d o u b t e d l y co r rec t b u t M r Eloff , w h o appears fo r t h e responden t , 

has, in my respec t fu l v i e w , missed t h e po in t : If the loans w h i c h arise 2 0 

f r o m phase 2 are open to a t tack land in m y v i e w t h e y are), t h e n t h e 

a m o u n t t h a t w o u l d have been pa id b y t h e pr incipal deb to r a t the end 

of phase 1 t o t h e responden t (and t h e r e f o r e t h e ba lance , if a n y , o w i n g 

by t h e app l i can t ) mus t be de te rm ined ex tunc ( i .e. at t h e end of phase 

1) and no t ex nunc ( i .e. dur ing o r a f te r phase 2 ) . Cr isply s t a t e d , the 2 5 

app l i can t ' s case is t h i s : I do not k n o w w h a t a m o u n t w o u l d have been 
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o w i n g by m e if the r e s p o n d e n t had s o u g h t to recover f r o m the 

pr inc ipal d e b t o r at the end o f phase 1 and I am ent i t led t o pu t the 

p la in t i f f t o t h e proof the reo f . 

T h e app l ican t is no t mere ly cas t ing susp ic ion on the prima facie 

i ndeb tedness o f the pr inc ipal d e b t o r , nor indu lg ing in hypo the t i ca l 5 

specu la t i on . It is his case t h a t a l t h o u g h there may indeed have been 

a va l id d e b t o w e d by t h e pr inc ipa l deb to r to the responden t in an 

a m o u n t e x c e e d i n g R6 mi l l ion , he st i l l does no t k n o w h o w m u c h t h e 

pr incipal d e b t o r w o u l d have paid if cal led upon a t the appropr ia te 

s tage t o do so . 10 

I refer t o t h e w e l l - k n o w n case of Chetty v The Law Society 

Transvaal 1 9 8 5 (2) SA 7 5 6 (A) w h e r e t h e f o l l o w i n g is said a t 7 6 5 B : 

" I t is c lear t ha t in pr inc ip le and in the long s tand ing p rac t i ce of 

ou r cou r t s t w o essent ia l e l emen ts of ' su f f i c i en t c a u s e ' f o r 

resc iss ion o f a j u d g m e n t b y de fau l t are: 15 

(i) t h a t t h e par ty seek ing relief m u s t p resent a reasonable 

and accep tab le e x p l a n a t i o n fo r his de fau l t ; 

(ii) t h a t on the mer i ts s u c h par ty has a bona fide de fence 

w h i c h , prima facie car r ies s o m e p rospec t o f s u c c e s s . " 

T h e t e s t f o r g ran t i ng resc iss ion o f de fau l t j u d g m e n t has been 2 0 

expressed s l ight ly d i f fe ren t w i t h va ry ing degrees of emphas i s . 

A n o t h e r w a y o f express ing t h e t e s t is w h e t h e r t h e app l i can t has 

s h o w n a prima facie case o r t h e e x i s t e n c e o f an issue w h i c h is f i t fo r 

t r ia l . See PLJ Van Rensburg & Vennote v Den Dulk 1 9 7 1 (1) S A 1 1 2 

(W) ; Sanderson Technitool (Pty) Ltd v Intermenua (Pty) Ltd 1 9 8 0 (4) 2 5 

SA 5 7 3 (W) . A n o t h e r w a y o f exp ress ing t h e t e s t has been t o say tha t 
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" t h e ob jec t of resc ind ing a j u d g m e n t is ' t o restore a chance to air a 

real d i s p u t e ' . " See Lazarus v Nedcor Bank Ltd; Lazarus v ABSA Bank 

Ltd 1 9 9 9 (2) SA 7 8 2 (W) . It has also been said t h a t the app l ican t 

need no t deal fu l ly w i t h t h e mer i ts of t h e case but t h e g rounds of t h e 

de fence mus t be set f o r t h w i t h su f f i c ien t detai l t o enab le t h e cou r t t o 5 

conc l ude t h a t there is a bona fide de fence and t h a t t h e app l ica t ion is 

no t made mere ly fo r t h e pu rpose of harass ing t h e responden t . See 

Ngcezulia v Stead 1 9 1 2 EDL 1 1 0 ; Scheider v Abel 1 9 1 6 CPD 3 4 6 ; 

Grant v Plumbers fPtyl Ltd 1 9 4 9 (2) SA 4 7 0 (O) at 4 7 6 . A n d see 

genera l ly Erasmus, Superior Court Practice B 1 - 2 0 4 . 10 

In my v i e w acco rd ing l y the app l i can t has indeed es tab l ished t ha t 

he has a bona fide d e f e n c e w h i c h has s o m e p r o s p e c t of success . 

A n order is made as f o l l o w s : -

1 . Resc ind ing t h e j u d g m e n t g ran ted in t h e a b o v e ma t te r on 2 5 

Oc tober 2 0 0 1 in t h e fau l t o f appearance by d e f e n d a n t aga ins t 1 5 

t h e de fendan t f o r p a y m e n t o f t h e s u m of R4 7 5 0 0 0 0 t oge the r 

w i t h in terest t h e r e o n a t the rate of 1 6 . 5 % per a n n u m f r o m 2 8 

A u g u s t 2 0 0 1 t o d a t e o f p a y m e n t and a t t o rney and c l ient cos ts . 

2 . Grant ing d e f e n d a n t leave w i t h i n seven days o f th is order t o 

en ter an appearance t o d e f e n d t h e ac t i on . 2 0 

3 . Di rect ing p la int i f f t o f i le p la in t i f f ' s dec la ra t ion w i t h i n 3 0 days of 

an appearance t o d e f e n d hav ing been e n t e r e d . 

4 . D i rect ing p la in t i f f t o bear t h e cos ts o f th is app l i ca t ion . 
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