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11] This is an app l i ca t ion in te rms of w h i c h t h e appl icant has 

s o u g h t an order in t h e f o l l o w i n g t e r m s : -

1 . T h a t the d e t e r m i n a t i o n of t h e f i rs t r e s p o n d e n t in his 

capac i ty as p e n s i o n f u n d s a d j u d i c a t o r d a t e d 2 7 A u g u s t 

2 0 0 2 under his case number : P F A / W E / 2 9 6 / 9 8 / S M in the 
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c o m p l a i n t b e t w e e n t h e s e c o n d respondent , as 

c o m p l a i n a n t and t h e appl icant , is hereby set aside and 

s u b s t i t u t e d w i t h an order d ismiss ing t h e second 

r e s p o n d e n t ' s c o m p l a i n t ; 

2 . T h a t any par ty o p p o s i n g th is app l ica t ion shall pay t h e 5 

c o s t s of t h e app l ica t ion , jo in t ly and several ly , the one 

pay ing t h e o ther t o be a b s o l v e d ; 

3. Fur ther a n d / o r a l ternat ive relief. 

[ 2 ] The app l i ca t ion w a s n o t o p p o s e d by any o f t h e respondents . 

[ 3 ] The app l ican t is a pens ion f u n d registered in t e r m s of t h e 10 

Pension Funds A c t No 2 4 o f 1 9 5 6 . 

[4 ] The f i r s t r e s p o n d e n t is the pens ions f u n d s ad judicator appo in ted 

in t e r m s o f s e c t i o n 3 0 C of t h e Pensions Funds A c t . T h e s e c o n d 

r e s p o n d e n t is t h e person w h o or iginal ly lodged the c o m p l a i n t 

w i t h t h e f i r s t r e s p o n d e n t in t e r m s of s e c t i o n 3 0 A ( 3 ) of the A c t . 15 

T h e th i rd r e s p o n d e n t is another f u n d c i ted by t h e compla inan t 

in t h e c o m p l a i n t p roceed ings t h a t f o r m e d the subject mat te r o f 

th is app l ica t ion because of its po ten t ia l in terest in the d ispute . 

It is c i ted in t h i s m a t t e r fo r the same reason . 

[ 5 ] T h e app l ican t w a s estab l ished as a resul t o f a co l lect ive 2 0 

bargain ing p rocess pecul iar to t h e g o l d and coal min ing 

industr ies in w h i c h separate barga in ing u n i t s exist fo r mine 

w o r k e r s ( "employees" ) and min ing of f ic ia ls g iv ing rise to 

separate f u n d s f o r mine employees and mine of f ic ia ls . The 

app l ican t w a s establ ished in 1 9 4 9 as a result of co l lec t ive 2 5 

bargain ing t h a t t o o k place in the mine employees bargaining 
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un i t s o m e three years a f t e r t h e es tab l ishment of the Mine 

Of f ic ia ls Pension Fund ( n o w t h e Sent ine l Pension Fund / the t h i r d 

r e s p o n d e n t ) w h i c h is a separa te f u n d for mine of f ic ia ls 

es tab l i shed in accordance w i t h co l lec t ive bargaining u n d e r t a k e n 

by t h e barga in ing un i t f o r m i n e o f f ic ia ls . 5 

16] It is a l leged in paragraphs 12 a n d 1 3 of the f o u n d i n g a f f idav i t 

as f o l l o w s :-

"1 2 . Over t h e course of t i m e a n u m b e r of d i f fe rent barga in ing 

u n i t s c a m e into ex is tence in t h e above min ing indust r ies , 

e a c h o f w h i c h recogn ise d i f f e r e n t un ions / represen ta t i ve 1 0 

bod ies fo r purposes o f co l l ec t i ve bargain ing. T w o s u c h 

u n i t s are of re levance t o this mat te r - the ' u n i o n m e n ' 

barga in ing unit and t h e barga in ing uni t fo r o f f i c ia ls . The 

o f f i c ia ls uni t cons is t m a i n l y o f superv isory , manager ia l 

a n d senior techn ica l s t a f f , o f t e n referred to as ' o f f i c i a l s ' 15 

w h i l e t h e 'un ion m e n ' un i t of qual i f ied miners a n d var ious 

ar t isan g r o u p i n g s . 

13 . A s a resul t of t h e separa te bargaining processes entered 

i n t o by these t w o barga in ing u n i t s , t w o separate pens ion 

f u n d s w e r e es tab l ished . T h e f i rs t to be establ ished w a s 2 0 

t h e MOPF (Mine Of f ic ia ls ' Pension Fund , n o w the 

Sent ine l Fund , the t h i r d r e s p o n d e n t ) , w h i c h w a s 

es tab l ished in 1 9 4 6 . It w a s establ ished as a result of a 

co l lec t ive bargaining a g r e e m e n t entered into b e t w e e n t h e 

assoc ia t ions represent ing t h e of f ic ia ls at t h a t t ime and t h e 2 5 

C h a m b e r o f Mines ( represent ing var ious e m p l o y e r s in t h e 

i n d u s t r y ) . It catered f o r t h e interests of the o f f i c ia ls . The 
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appl icant w a s es tab l i shed three years later t h r o u g h a 

separate co l lect ive barga in ing p rocess i n v o l v i n g t h e 

'un ion m e n ' barga in ing un i t . It ca tered for the interests 

o f un ion m e m b e r s . " 

[ 7 ] In accordance w i t h co l lec t ive ly bargained a r r a n g e m e n t s 5 

b e t w e e n t h e t w o f u n d s , w h e n a mine e m p l o y e e is p r o m o t e d t o 

t h e ranks of an o f f i c ia l , he o r she is required to become a 

m e m b e r of t h e th i rd r e s p o n d e n t . In paragraph 2 0 of the 

f o u n d i n g a f f idav i t it is al leged as f o l l o w s : -

"In t e r m s o f the rules of t h e appl icant and t h e MOPF at t h e 1 0 

t i m e , as de te rmined in a c c o r d a n c e w i t h co l lec t ive ly 

a r r a n g e m e n t s , upon b e c o m i n g an o f f i c ia l , t h e c o m p l a i n a n t w a s 

required to become a m e m b e r o f the MOPF. On p r o m o t i o n he 

t h e r e f o r e became a m e m b e r of t h e MOPF, and he and his 

e m p l o y e r began to m a k e c o n t r i b u t i o n s t o t h e MOPF in 15 

a c c o r d a n c e w i t h the rules o f th is f u n d . A s a m e m b e r he 

o b v i o u s l y also became en t i t l ed t o benef i ts payable in t e r m s of 

t h e rules of th is f u n d . If t h e c o m p l a i n a n t had remained a 

m e m b e r of the MOPF unt i l r e t i rement , he w o u l d h a v e rece ived 

a basic pension f r o m t h e M O P F ca lcu la ted at 1 5 % of t h e t o t a l 2 0 

c o n t r i b u t i o n s made to th is f u n d by h im a n d by his e m p l o y e r on 

his behal f . He w o u l d also h a v e been en t i t l ed t o any bonuses 

declared by the t rustees of t h e MOPF. Bonuses w e r e ca lcu la ted 

o n t h e basis o f a basic p e n s i o n mul t ip l ied by a f a c t o r based on 

an employee 's years o f serv ice in the f u n d . " 25 
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[8] Histor ical ly , because o f the f l o w of m e m b e r s b e t w e e n the t w o 

f u n d s , a rec iproca l a r rangement has e x i s t e d b e t w e e n t h e 

appl icant a n d t h e t h i r d respondent in t e r m s o f w h i c h a person 's 

membersh ip o f o n e f u n d does no t cease w h e n he or she 

becomes a m e m b e r o f t h e o ther f u n d . This re la t ionship of 5 

rec iproc i ty is re f l ec ted in t h e rules of t h e app l ican t f u n d w h i c h 

provides t h a t w h e n a mine e m p l o y e e is p r o m o t e d t o the s t a t u s 

of an o f f ic ia l , he or she wi l l remain a n o n - c o n t r i b u t i n g m e m b e r 

o f the appl icant en t i t l ed t o pens ion f u n d benef i ts in te rms of the 

rules. 1 0 

[ 9 ] In paragraph 15 o f t h e f o u n d i n g a f f i d a v i t it is alleged as 

f o l l o w s : -

"Because o f t h e f l o w o f m e m b e r s b e t w e e n the f u n d s , a 

rec ip roc i ty a r r a n g e m e n t e x i s t s in t e r m s of w h i c h a 

m e m b e r ' s m e m b e r s h i p o f one f u n d w o u l d not cease 15 

w h e n he o r she m o v e d t o t h e o t h e r . This w a s re f lec ted 

in the a p p l i c a n t ' s rules (as wil l be d iscussed be low) w h i c h 

p rov ided w h e n a mine e m p l o y e e is p r o m o t e d t o an o f f ic ia l 

and is requi red to b e c o m e a m e m b e r o f the MOPF, he or 

she shal l remain a n o n - c o n t r i b u t i n g m e m b e r of the 2 0 

app l icant . Th is re la t ionship o f r e c i p r o c i t y is cent ra l to the 

c o m p l a i n t as appears b e l o w " . 

[ 10] O w i n g t o the f a c t t h a t a n o n - c o n t r i b u t i n g m e m b e r and his or her 

employer cease t o make c o n t r i b u t i o n s t o the appl icant f u n d in 

the above c i r c u m s t a n c e s , t h e pens ion f u n d b e n e f i t payable to 2 5 

such m e m b e r by t h e appl icant f u n d remains s ta t ic save for the 
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bonus p o r t i o n . Th is c o u l d , especial ly d u r i n g t i m e s o f in f l a t ion , 

pre judice e m p l o y e e s w h o a c c e p t e d p r o m o t i o n t o the ranks of 

o f f ic ia ls . As a resul t , in 1 9 8 8 t h e t r u s t e e s i n t r o d u c e d a f o r m u l a 

in t e r m s o f w h i c h t h e re t i rement benef i ts o f t h e app l icant 's n o n -

c o n t r i b u t i n g m e m b e r s w e r e b o o s t e d , pr imari ly tak ing in to 5 

a c c o u n t l e n g t h o f n o n - c o n t r i b u t i n g m e m b e r s h i p . This f o r m u l a 

w a s t e r m e d t h e M c G o v e r n f a c t o r . In t e r m s o f th is f o r m u l a a 

n o n - c o n t r i b u t i n g m e m b e r ' s l e n g t h o f serv ice fo r the purpose of 

ca lcu la t ing t h e b o n u s por t ion o f t h e re t i rement benef i t w a s 

increased b y a f a c t o r o f 6 years f o r every year t h a t he w a s a 1 0 

n o n - c o n t r i b u t i n g member . 

Paragraph 2 3 o f t h e f o u n d i n g a f f i d a v i t reads as f o l l o w s : -

" H o w e v e r , because he and his e m p l o y e r ceased to m a k e 

c o n t r i b u t i o n s t o t h e appl icant t h e pens ion payable in t e r m s of 

the app l icab le rules remain s ta t ic save f o r t h e bonus p o r t i o n . 15 

A l t h o u g h t h e p e n s i o n payable in t e r m s o f t h e rules of the MOPF 

w o u l d have c o n t i n u e d to g r o w , t h e w a y in w h i c h pens ion 

benef i ts w a s s t r u c t u r e d in t e r m s o f the app l i can t ' s rules c o u l d , 

especia l ly in t i m e s of i n f l a t i o n , pre judice employees a c c e p t i n g 

p r o m o t i o n s t o t h e ranks o f o f f i c ia ls . Th is led in 1 9 9 8 to t h e 2 0 

i n t r o d u c t i o n o f a f o r m u l a in t e r m s of w h i c h the re t i rement 

benef i ts o f t h e appl icants n o n - c o n t r i b u t i n g members w e r e 

b o o s t e d pr imar i ly t a k i n g in to a c c o u n t l e n g t h of n o n - c o n t r i b u t o r y 

m e m b e r s h i p . This f o r m u l a w a s t e r m e d the M c G o v e r n f a c t o r . 

In t e r m s o f th is f o r m u l a a n o n - c o n t r i b u t i n g m e m b e r ' s length o f 2 5 

serv ice f o r t h e purposes of ca lcu la t ing the bonus por t ion of t h e 



18672/02 7 J U D G M E N T 

r e t i r e m e n t benef i t w a s increased by a f a c t o r of 6 years f o r 

every year t h a t he or she w a s a n o n - c o n t r i b u t i n g m e m b e r . The 

i n t r o d u c t i o n of t h e M c G o v e r n f a c t o r w a s a step t a k e n by the 

t r u s t e e s o f the appl icant t o p r o t e c t the interests o f e m p l o y e e s 

w h o w e r e required to b e c o m e n o n - c o n t r i b u t i n g m e m b e r s o n 5 

p r o m o t i o n to t h e rank of an o f f i c ia l . T h i s , t o g e t h e r w i t h the f a c t 

t h a t p r o m o t i o n to higher paid ranks w i t h i n the e m p l o y e r ' s 

o r g a n i s a t i o n means increased remunera t ion (and higher 

c o n t r i b u t i o n s t o the MOPF in m o n e y t e r m s , as t h e e m p l o y e e ' s 

career p rogressed) , it is s u b m i t t e d adequate ly p r o t e c t e d the 10 

in te res ts o f s u c h e m p l o y e e s inc lud ing the in terests o f t h e 

c o m p l a i n a n t . " 

[11 ] T h e r e s p o n d e n t became a c o n t r i b u t i n g m e m b e r o f the a p p l i c a n t 

f u n d on 7 A u g u s t 1 9 7 8 w h e n he became e m p l o y e d as a m i n e 

e m p l o y e e by a par t i c ipa t ing employer . He remained s u c h a 15 

c o n t r i b u t i n g m e m b e r unt i l 2 4 J a n u a r y 1 9 9 5 w h e n he w a s 

p r o m o t e d t o t h e rank o f an o f f ic ia l and w a s required t o b e c o m e 

a c o n t r i b u t i n g m e m b e r of t h e t h i r d r e s p o n d e n t . Paragraphs 19 

and 2 0 o f the f o u n d i n g a f f i d a v i t read as f o l l o w s : -

" 1 9 . T h e c o m p l a i n a n t rema ined a c o n t r i b u t i n g m e m b e r o f the 2 0 

a p p l i c a n t unt i l 2 4 J a n u a r y 1 9 9 5 w h e n he w a s p r o m o t e d 

t o the rank of o f f i c ia l . T h e prac t ice of e m p l o y e e s being 

p r o m o t e d f r o m t h e ranks o f t h e 'un ion m e n ' to the ranks 

of t h e o f f ic ia ls , is one of l o n g s t a n d i n g . Th is t y p i c a l l y has 

t h e result t h a t the e m p l o y e e c o n c e r n e d receives d i f f e r e n t 2 5 

a n d , general ly more f a v o u r a b l e , t e r m s and c o n d i t i o n s of 

e m p l o y m e n t . 
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2 0 . In t e r m s of the rules o f t h e appl icant and t h e MOPF at the 

t ime , as d e t e r m i n e d in a c c o r d a n c e w i t h co l lec t ive ly 

bargained a r r a n g e m e n t s , on b e c o m i n g an of f ic ia l t h e 

compla inan t w a s required t o b e c o m e a m e m b e r of the 

MOPF. On p r o m o t i o n he the re fo re b e c a m e a member of 5 

the MOPF and his e m p l o y e r began t o m a k e c o n t r i b u t i o n s 

to the MOPF in a c c o r d a n c e w i t h t h e rules o f this f u n d . 

As a m e m b e r he o b v i o u s l y also b e c a m e ent i t led to 

benef i ts payable in t e r m s of the rules o f th is f u n d . If the 

compla inant had remained a m e m b e r o f t h e MOPF unt i l 10 

re t i rement he w o u l d have received a basic pens ion f r o m 

t h e MOPF ca lcu la ted at 1 5 % of the t o t a l c o n t r i b u t i o n s 

made t o th is f u n d b y h im and by his e m p l o y e r s on his 

behalf . He w o u l d also have been ent i t led t o any bonuses 

declared by t h e t r u s t e e s of t h e MOPF . Bonuses w e r e 15 

ca lcu la ted o n t h e basis of a basic p e n s i o n mul t ip l ied by a 

f a c t o r based o n an e m p l o y e e ' s years of service in the 

f u n d . " 

[ 12 ] A l t h o u g h he no longer c o n t r i b u t e d to t h e app l ican t f u n d , he w a s 

a benef ic iary o f e m p l o y e r c o n t r i b u t i o n s m a d e on his behal f . In 2 0 

t e r m s of thes rule he remained a n o n - c o n t r i b u t i n g m e m b e r and 

w o u l d be ent i t led to t h e benef i ts f r o m t h e app l i can t . 

[ 1 3 ] A p p r o x i m a t e l y th ree years a f te r his p r o m o t i o n t o t h e ranks of an 

o f f i c ia l , t h e second r e s p o n d e n t w a s re t renched o n 19 M a r c h 

1 9 9 8 . As a result he b e c a m e eligible f o r a r e t r e n c h m e n t benef i t 2 5 

in t e r m s of Rule 3714) of t h e app l i can t ' s rules. Rule 37 (4 ) 
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w h i c h w a s a m e n d e d on 14 O c t o b e r 1 9 9 7 ent i t led a m e m b e r to 

e lect e i ther t o cease t o be a m e m b e r and o b t a i n a w i t h d r a w a l 

benef i t , or t o remain a n o n - c o n t r i b u t i n g m e m b e r of the 

appl icant . It p r o v i d e s : -

"A m e m b e r w h o is d e e m e d t o be a m e m b e r in t e r m s of 5 

th is rule , m a y at a n y t ime af ter the expi ry o f six 

c o n s e c u t i v e m o n t h s s ince he last lef t t h e e m p l o y m e n t of 

an e m p l o y e r , e lect t o cease t o be a m e m b e r , in w h i c h 

e v e n t , he is n o t ent i t led to receive a b e n e f i t in t e r m s of 

any o t h e r rule , he shall be ent i t led to receive the greater 10 

of his a c c u m u l a t e d c o n t r i b u t i o n s t o g e t h e r w i t h a s u m 

equa l t o t h e e m p l o y e r ' s c o n t r i b u t i o n s or an a m o u n t 

d e t e r m i n e d accord ing t o a tab le supp l ied b y the ac tuary 

a n d based on t h e benef i t prescr ibed in Rule 3 2 if not 

more t h a n 3 6 c o n s e c u t i v e m o n t h s have e lapsed since he 1 5 

last lef t t h e e m p l o y m e n t o f t h e e m p l o y e r . If not m o r e 

t h a n 3 6 c o n s e c u t i v e m o n t h s have so e lapsed he shall be 

en t i t l ed t o receive his a c c u m u l a t e d c o n t r i b u t i o n s on ly . " 

{Emphasis added) 

[ 1 4 ] In t e r m s of t h e a m e n d e d Rule 3 7 ( 4 ) if a re t renchee elects t o 2 0 

cease to be a m e m b e r and o b t a i n a w i t h d r a w a l benef i t , the 

w i t h d r a w a l b e n e f i t compr ises the greater o f e i ther his or her 

a c c u m u l a t e d c o n t r i b u t i o n s t o g e t h e r w i t h t h e t o t a l of his or her 

e m p l o y e r ' s c o n t r i b u t i o n s m a d e on his or her behalf ("the 

m i n i m u m b e n e f i t " ) or an a m o u n t de te rmined in accordance w i t h 2 5 

the table supp l ied by the a c t u a r y based on t h e benef i ts put 
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f o r w a r d in Rule 3 2 ( the normal re t i rement benef i t - w h i c h is a 

pens ion equal t o 1 8 % of t h e to ta l c o n t r i b u t i o n s made t o the 

app l ican t by t h e m e m b e r and t h e e m p l o y e r on his or her behal f 

as w e l l as bonuses declared by the app l i can t ' s t r u s t e e s in t e r m s 

of Rule 3 2 bis) . In t e r m s o f the a c t u a r y ' s tab le th is a m o u n t 5 

re f lec ts t h e m e m b e r ' s actuar ia l reserves in t h e f u n d at the t i m e . 

In paragraph 6 1 of the f o u n d i n g a f f idav i t t h e f o l l o w i n g is sa id: -

"The tab le d r a w n up b y t h e ac tuary is based o n a f o r m u l a 

f o r ca lcu la t ing a m e m b e r ' s actuar ia l reserve va lue 

("ARV") at the date o f w i t h d r a w a l . (A m e m b e r ' s A R V 10 

c a n be descr ibed as t h e present day value of the eventua l 

ex i t bene f i t a m e m b e r w o u l d receive if he remains a 

m e m b e r o f t h e f u n d unt i l his or her re t i rement date.) In 

pr inc ip le , the a p p r o a c h of t a k i n g A R V as a measure of 

w i t h d r a w a l benef i t is , it is s u b m i t t e d , rat ional in t h a t it 15 

m e a n s t h a t t h e m e m b e r receives t h e ful l va lue oi his or 

her in te res t in t h e f u n d " . 

[ 1 5 ] Prior t o t h e O c t o b e r 1 9 9 7 a m e n d m e n t t o t h e rule, m e m b e r s o f 

the app l ican t w h o w e r e r e t r e n c h e d w e r e en t i t l ed , in t e r m s of 

the rule , t o a w i t h d r a w a l benef i t equa l to the e m p l o y e e ' s 2 0 

" a c c u m u l a t e d c o n t r i b u t i o n s " w h i c h a m o u n t e d t o his or her t o t a l 

c o n t r i b u t i o n s increased by 3 % for e v e r y c o m p l e t e d year o f 

m e m b e r s h i p plus t h e e m p l o y e r ' s c o n t r i b u t i o n . The purpose of 

t h e O c t o b e r 1 9 9 7 a m e n d m e n t w a s to p rov ide more f a v o u r a b l e 

benef i ts f o r re t renchees by p rov id ing the a l ternat ive benef i t of 2 5 

the m e m b e r ' s actuar ia l reserve value in t h e f u n d w h e r e th is w a s 

greater t h a n t h e m i n i m u m benef i t . 
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[ 1 6 ] T h e c o m p l a i n a n t e lected to w i t h d r a w f r o m the -fund a n d 

o b t a i n e d a w i t h d r a w a l benef i t . Had he e lected to remain a n o n -

c o n t r i b u t i n g member he w o u l d , o n reach ing norma! re t i r ement 

age, rece ived a re t i rement b e n e f i t as ca lcu la ted in t e r m s of Rule 

3 2 a n d as b o o s t e d b y bonuses payable in t e r m s o f Rule 3 2 b is . 

In a d d i t i o n , the appl icat ion o f t h e M c G o v e r n f a c t o r m e a n t t h a t 

his years of service w o u l d h a v e been f u r t h e r b o o s t e d by a 

f a c t o r o f six years fo r every year o f n o n - c o n t r i b u t o r y s e r v i c e , 

t h u s increas ing the bonus e lement of his re t i r ement benef i t 

s ign i f i can t l y . 

[1 7] A t t h e t i m e of his r e t r e n c h m e n t t h e c o m p l a i n a n t a p p r o a c h e d t h e 

a p p l i c a n t ' s o f f ices in W e l k o m f o r an es t imate o f w h a t his 

w i t h d r a w a l benef i t w o u l d be . The of f ic ia l w i t h w h o m the 

app l ican t had deal ings p r o v i d e d t h e c o m p l a i n a n t w i t h an 

es t imate ca lcu la ted on t h e basis t h a t t h e c o m p l a i n a n t w a s a 

c o n t r i b u t i n g member . In t e r m s of the table env isaged in Rule 

3 7 ( 4 ) he w o u l d , if he had in f a c t been a c o n t r i b u t i n g m e m b e r , 

have rece ived an a m o u n t o f R 3 3 8 7 5 1 , 1 8 . This a m o u n t w a s 

greater t h a n the t o t a l o f t h e d e f e n d a n t ' s a c c u m u l a t e d 

c o n t r i b u t i o n s plus his e m p l o y e r ' s c o n t r i b u t i o n s m a d e t o t h e 

app l ican t on his behalf , n a m e l y R 9 6 9 3 7 , 2 9 . The w i t h d r a w a l 

benef i t w a s there fore e s t i m a t e d t o be R 3 3 8 7 5 1 , 1 8 p l u s var ious 

anci l lary benef i ts to ta l l ing R 3 6 4 3 4 5 , 7 2 . In f a c t , as a n o n -

c o n t r i b u t i n g m e m b e r the c o m p l a i n a n t ' s e n t i t l e m e n t in t e r m s o f 

t h e a c t u a r y ' s table w a s R 8 4 7 9 9 , 3 2 . Th is a m o u n t w a s less 

t h a n t h e t o t a l of the c o m p l a i n a n t ' s a c c u m u l a t e d c o n t r i b u t i o n s 
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plus his employer 's c o n t r i b u t i o n s made to t h e a p p l i c a n t o n his 

behalf . In t e r m s o f the rule he w a s t h e r e f o r e e v e n t u a l l y pa id a 

w i t h d r a w a l benef i t o f R 1 2 7 5 4 9 , 3 6 ( inc lud ing anci l lary 

b e n e f i t s ] . T h e a m o u n t of his ac tua l e n t i t l e m e n t w a s 

c o m m u n i c a t e d t o t h e c o m p l a i n a n t prior t o his exerc is ing his 5 

e lect ion t o w i t h d r a w f r o m t h e appl icant . 

[ 1 8 ] A f t e r his r e t r e n c h m e n t and after hav ing e lec ted t o w i t h d r a w 

f r o m the app l icant , t h e c o m p l a i n a n t lodged a c o m p l a i n t w i t h t h e 

ad judicator in w h i c h he c l a i m e d t h e d i f fe rence b e t w e e n t h e 

a m o u n t of R 3 6 4 3 4 5 , 7 2 t h a t had been init ial ly ind ica ted in t h e 10 

es t imate prov ided by the app l icant 's o f f ic ia l at the W e l k o m 

o f f i c e , and t h e a m o u n t he eventua l ly r e c e i v e d , namely R 1 2 7 

5 4 9 , 3 6 . His c o m p l a i n t w a s t w o f o l d - f i rs t l y t h a t t h e or iginal 

benef i t es t imate g i v e n to h i m w a s i n a c c u r a t e / i n c o r r e c t a n d , 

s e c o n d l y , t h a t he rece ived a lesser b e n e f i t t h a n a col league w i t h 1 5 

s l ight ly less serv ice b u t w h o had not been p r o m o t e d and had 

remained a c o n t r i b u t i n g m e m b e r of t h e app l i can t . 

[ 1 9 ] T h e second respondent addressed a le t ter to t h e f i rs t 

respondent o n 1 0 D e c e m b e r 1 9 9 8 in w h i c h he sets o u t t h e 

h i s t o r y o f his enquir ies re lat ing t o t h e b e n e f i t s w h i c h he w o u l d 2 0 

receive u p o n his r e t r e n c h m e n t . He ends t h e le t ter w i t h the 

f o l l o w i n g : -

"Graag w i l ek die v o l g e n d e van u ver lang: 

1 . Hoe is d i t m o o n t l i k da t ek nie t o e ek m n r Earl T h o m p s o n 

vir die eerste keer gevra het w a t die bedrag s o u w e e s 2 5 

met die r e t r e n c h m e n t voordee l , da t hy nie ' n skr i f te l ike 
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g e t e k e n d e k w o t a s i e gegee he t nie , maar w e ! op skri f 

gekry het (op 'n s t u k k i e papier) . 

2 . Hoe kan die f o r m u l e s o m m e r ve rander w o r d sonder dat 

ek b e w u s w a s daarvan o f enige l id w a t aan die f o n d s 

b e h o o r t ? 5 

3. Hoe k o n daar s o 'n g r o o t versk i l w e e s v a n R 2 3 6 796,4-2 

v i r drie jaar se rente w a t ek t o e nie b e h o o r t het aan die 

M y n w e r k n e m e r s f o n d s nie. 

4 . Ek v e r w a g ge ld t e r u g v a n die MPF Bestuurd ienste 

aanges ien ek f inansiee l benadeel is. 1 0 

5. Hoe is d i t d a n da t m y bevorder ing vana f 'n m y n e r na 'n 

s k o f b a a s (amptenaar ) vir m y ' n nadeel is en nie 'n 

v o o r d e e l nie J* 

[ 2 0 ] The ad jud ica tor (i.e. t h e f i rs t respondent ) issued a pre l iminary 

d e t e r m i n a t i o n o n 3 1 O c t o b e r 2 0 0 1 in w h i c h he made the 15 

f ind ing tha t he had t h e p o w e r t o cons ider the c o n s t i t u t i o n a l i t y 

of the c o n d u c t o f t h e t rus tees and t h e rules o f t h e f u n d and 

grant c o n s t i t u t i o n a l remedies . Hav ing f o u n d t h a t Rule 37(4 ) 

breached the C o n s t i t u t i o n , he issued t h e f a l l o w i n g order w h i c h 

took t h e f o r m o f a rule nisi:- 2 0 

"The f i rs t r e s p o n d e n t is d i rec ted to s h o w cause on or before 31 

J a n u a r y 2 0 0 2 w h y the f o l l o w i n g o r d e r s h o u l d n o t be made 

f inal : 

1 0 0 . 1 T h e crea t ion a n d / o r c o u n t e n a n c i n g by t h e t rustees 

o f t h e f i r s t r e s p o n d e n t of t h e reg ime descr ibed in 2 5 

t h e f o r e g o i n g d e t e r m i n a t i o n , to the e x t e n t t h a t it 
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prejudice persons in t h e pos i t ion of t h e 

c o m p l a i n a n t , is in breach o f their f iduc ia ry d u t i e s , 

and in v io la t ion o f t h e c o m p l a i n a n t ' s c o n s t i t u t i o n a l 

r i g h t s . 

1 0 0 - 2 T h e f i rs t r e s p o n d e n t is ordered t o pay t h e 5 

c o m p l a i n a n t , w i t h i n s ix w e e k s of the date o f this 

order , the d i f fe rence b e t w e e n w h a t he rece ived on 

his r e t r e n c h m e n t and w h a t he w o u l d have rece ived 

had he been a c o n t r i b u t i n g m e m b e r o f the f i rs t 

r e s p o n d e n t , less t h e b e n e f i t he rece ived as a 1 0 

m e m b e r of MOPF, t o g e t h e r w i t h interest in t e r m s 

of sec t ion 2 of t h e Prescr ibed Rate of Interest A c t 

1 9 7 5 f r o m 19 M a r c h 1 9 9 8 t o date of p a y m e n t . " 

[ 2 1 ] The f i rs t r e s p o n d e n t made t h e f o l l o w i n g order in a so-ca l led 

f ina l d e t e r m i n a t i o n on 27 A u g u s t 2 0 0 2 : - 15 

" 6 0 . 1 T h e rul ing issued b y th is t r ibuna l o n 31 October 2 0 0 1 

is he reby superseded . 

6 0 . 2 T h e p r o v i s i o n s of Rule 3 7 ( 4 ) t o g e t h e r w i t h t h e actuar ia l 

papers o f ca lcu la t ing r e t r e n c h e d m e m b e r s ' b e n e f i t s 

a c c o r d i n g to e i ther the i r c o n t r i b u t o r y or n o n - 2 0 

c o n t r i b u t o r y s t a t u s is he reby declared to be 

i n c o n s i s t e n t w i t h s e c t i o n 9(1) of t h e C o n s t i t u t i o n o f 

t h e Republ ic of S o u t h A f r i c a A c t No. 1 0 8 o f 1 9 9 6 and 

inval id as f r o m 14 O c t o b e r 1 9 9 7 . 

6 0 . 3 The dec lara t ion o f inva l id i t y in 6 0 . 2 above is 2 5 

s u s p e n d e d f o r a per iod o f s ix m o n t h s f r o m the date 
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hereof to a f f o r d t h e respondent o p p o r t u n i t y to pass 

appropr ia te rule a m e n d m e n t s re t rospec t ive to 14 

O c t o b e r 1 9 9 7 , w h i c h cure the u n c o n s t i t u t i o n a l i t y . 

6 0 . 4 S h o u l d th is t r ibuna l not be f u r n i s h e d w i t h an 

a m e n d m e n t o f the rules as c o n t e m p l a t e d in 6 0 . 3 w i t h i n 5 

t h e per iod o f s u s p e n s i o n , it shall be read in to Rule 

37(41 an appropr ia te p rov is ion w i t h ful l r e t r o s p e c t i v e 

e f f e c t en t i t l ing r e t r e n c h e d m e m b e r s to equal b e n e f i t s . 

6 0 . 5 A n y par ty in t h e s e p roceed ings shall be en t i t l ed to 

apply to th is t r i b u n a l on 1 4 days ' not ice to all o ther 10 

part ies for t h e r e s u m p t i o n o f these p r o c e e d i n g s . " 

T h e f o l l o w i n g appear in t h e f i r s t r e s p o n d e n t ' s reasons f o r his 

d e t e r m i n a t i o n : -

" A s I see it t h e d iscern ib le purposes , m o r e fu l l y s t a t e d , 

w a s t o prov ide i m p r o v e m e n t r e t r e n c h m e n t benef i ts 15 

mode l l ed on t h e n o r m a l re t i rement benef i ts in order to 

ensure t h a t a r e t r e n c h e d m e m b e r is n o t penal ised on 

leav ing the f u n d , s ince his t e r m i n a t i o n of e m p l o y m e n t 

w a s n o t vo lun ta ry (as it is fo r e x a m p l e in t h e case o f 

res ignat ion) . This is a leg i t imate p u r p o s e . " 2 0 

He c o n t i n u e s in paragraph 3 4 t o say:-

"It w i l l be r e m e m b e r e d t h a t t h e a m e n d m e n t e f f e c t i v e as 

f r o m 14 October 1 9 9 7 i n t r o d u c e s an o p t i o n for a m e m b e r 

to e lect on r e t r e n c h m e n t t o cease to be a m e m b e r and to 

receive either t h e benef i ts appl icable be fore the 2 5 

a m e n d m e n t be ing his a c c u m u l a t e d c o n t r i b u t i o n s (def ined 



18672/02 1 6 J U D G M E N T 

in the rules ' t h e t o t a l of m e m b e r ' s c o n t r i b u t i o n s paid or 

payable since he last became a m e m b e r increased by 

three per cen t o f s u c h t o t a l in r e s p e c t o f each c o m p l e t e 

per iod o f t w e l v e m o n t h s dur ing w h i c h he is or is deemed 

to be a m e m b e r ) plus the e m p l o y e r ' s c o n t r i b u t i o n s or the 5 

benef i t i n t r o d u c e d b y the a m e n d m e n t being "an a m o u n t 

de te rmined a c c o r d i n g to a table suppl ied by the actuary 

and based o n t h e benef i t p rescr ibed in Rule 3 2 ' 

w h i c h e v e r is t h e greater . 

In paragraph 3 5 he says : - 10 

" A s w e k n o w t w o tab les w e r e u s e d by t h e a c t u a r y , one 

for c o n t r i b u t i n g m e m b e r s and o n e f o r n o n - c o n t r i b u t i n g 

m e m b e r s : t h e subs tan t ia l l y lesser a m o u n t p roduced by 

ca lculat ing t h e c o m p l a i n a n t ' s va lue as a ' n o n -

c o n t r i b u t o r y ' m e m b e r as o p p o s e d t o a ' c o n t r i b u t o r y ' 15 

member lies at the hear t o f th is c o m p l a i n t . " 

In paragraph 3 7 : -

"The f u n d t h e n p r o c e e d s to a rgue t h a t at t h e t i m e of 

r e t r e n c h m e n t , c o n t r i b u t i n g and n o n - c o n t r i b u t i n g members 

had d i f f e r e n t b e n e f i t e x p e c t a t i o n s . It is said t h a t the 2 0 

c o n t r i b u t i n g m e m b e r h a d t h e e x p e c t a t i o n tha t 

c o n t r i b u t i o n s w o u l d be made by h i m and on his behalf 

unt i l r e t i r ement w h e r e a s the n o n - c o n t r i b u t i n g m e m b e r 

had no s u c h e x p e c t a t i o n because he had long since 

s t o p p e d c o n t r i b u t i n g . " 2 5 
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In paragraph 3 9 : -

"In t h e f i rs t ins tance i t is cr i t ica l t o bear in rnind t h a t t h e 

reason t h e c o m p l a i n a n t s t o p p e d c o n t r i b u t i n g to t h e MEPF 

w a s t h a t he w a s p r o m o t e d to c o n t i n u e w o r k i n g for the 

s a m e e m p l o y e r - n o t because he w a s d ismissed or 5 

res igned . T h e rules o f t h e f u n d did n o t permi t h im to 

c o n t i n u e c o n t r i b u t i n g af ter his p r o m o t i o n . W e are n o t 

dea l ing here w i t h a s i t u a t i o n ca te red for by the rules of 

s o m e f u n d s , w h e r e m e m b e r s w h o have left the 

e m p l o y m e n t o f an e m p l o y e r b e c o m e defer red m e m b e r s of 1 0 

the i r f u n d o n l y co l lec t ing t h e pens ion benef i t in t h a t f u n d 

o n the i r e v e n t u a l re t i rement d a t e . In s u c h a s i tuat ion a 

de fer red m e m b e r o b v i o u s l y c a n n o t b e c o m e re t renched -

he has already lef t the e m p l o y m e n t o f t h e part icular 

e m p l o y and g o n e e l s e w h e r e . In the r e s p o n d e n t f u n d an 15 

ent i re ly d i f f e r e n t s i t u a t i o n preva i ls , " 

In pa ragraph 4 3 he says: -

"In m y v i e w in t h e c o n t e x t o f t h e a r rangements 

es tab l ished by the co l lec t ive a g r e e m e n t s referred t o 

a b o v e , t h e i m p a c t o n the p r o m o t e d MOPF m e m b e r s w h o 2 0 

w e r e f o r c e d to remain de fer red m e m b e r s o f the MEPF 

w e r e s u c h t h a t t h e y w e r e penal ised o n r e t r e n c h m e n t in 

c o m p a r i s o n t o o ther r e t r e n c h e d m e m b e r s , in t h a t t h e y 

s t o o d (in m o s t cases) to rece ive on ly their a c c u m u l a t e d 

c o n t r i b u t i o n s plus e m p l o y e r c o n t r i b u t i o n s (as this w o u l d 2 5 

usual ly be greater t h a n t h e actuar ia l value ca lcu la ted on 
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t h e n o n - c o n t r i b u t o r y tab le ) , even t h o u g h t h e y did n o t 

leave the i r e m p l o y m e n t vo lun ta r i l y o r at all w h e n t h e y 

w e r e ob l iged to m o v e o n t o t h e MOPF and s t o p 

c o n t r i b u t i n g to the MEPF. T h e y m o v e d because t h e y 

w e r e f o r c e d to do s o on p r o m o t i o n b u t t h e y w e r e n o t 5 

p e r m i t t e d t o t ransfer their benef i ts to the MOPF. It is 

i r ra t ional to c o m p a r a t i v e l y d isadvan tage the o f f ic ia ls 

r e t r e n c h e d s imu l taneous ly w i t h e m p l o y e e s by ca lcu la t ing 

o f f i c i a l s ' benef i ts on a f o r m u l a t h a t penalises t h e m for 

h a v i n g ceased c o n t r i b u t i n g to the MEPF w h e n t h e y had 10 

n o c h o i c e in t h e m a t t e r , by ho ld ing o u t as the purpose of 

t h e exerc ise the i m p r o v e m e n t o f benef i ts f o r r e t r e n c h e d 

m e m b e r s . This i r ra t ional i ty po in ts o u t t h e f a c t t h a t it i s -

n o t a rat ional c o n n e c t i o n b e t w e e n t h e purpose be ing t o 

e n h a n c e benef i ts for r e t r e n c h e d m e m b e r s and t h e m e a n s 15 

ut i l ised t o achieve t h e p u r p o s e . F u r t h e r m o r e , the rules 

a n d pract ice i r rat ional ly punish p r o m o t i o n . " 

He c o n t i n u e s at paragraph 5 0 : -

" l f t h e t rustees w i s h e d to improve t h e benef i ts f o r 

re t renchees (their purpose in a m e n d i n g the rule) t h e n t h e 2 0 

m e a n s t h e y a d o p t m u c h be rat ional ly c o n n e c t e d t o 

a c c o m p l i s h i n g the real isat ion of th is p u r p o s e . Using a 

f o r m u l a w h i c h d i f fe rent ia tes b e t w e e n people based o n 

w h e t h e r t h e y s t o p p e d c o n t r i b u t i n g at r e t r e n c h m e n t da te 

or earl ier has the e f f e c t t h a t s o m e m e m b e r s are 25 

a d v a n t a g e d by i m p r o v e d r e t r e n c h m e n t b e n e f i t s w h e r e 
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o thers are n o t - t h u s there is no i m p r o v e m e n t fo r 

re t renched m e m b e r s like t h e c o m p l a i n a n t w h o s t o p p e d 

c o n t r i b u t i n g s o m e t i m e earlier t h r o u g h no f a u l t of their 

o w n . These m e m b e r s d o no t receive t h e equal p r o t e c t i o n 

and benef i t of t h e ru le ." 5 

In paragraph 52 he says : -

" ln m y v i e w t h e n t h e d i f fe ren t ia t ion a d o p t e d in t e r m s of 

Rule 3 7 v io la tes t h e f u n d a m e n t a l r ight t o equal i ty in 

sec t ion 9(1) o f the C o n s t i t u t i o n . As 1 s t a t e d earlier in m y 

v i e w th is p rov is ion is of hor izonta l app l ica t ion w i t h 10 

respect to pensions f u n d s . No s a t i s f a c t o r y case has been 

made o u t by the f i rs t r e s p o n d e n t t h a t t h e l i m i t a t i o n w h i c h 

t h e d i f fe ren t ia t ion places on t h e c o m p l a i n a n t ' s r ight to 

equal i ty before t h e l a w (read pens ion f u n d rules) is , as 

c o n t e m p l a t e d by s e c t i o n 3 6 of t h e C o n s t i t u t i o n (the 15 

l imi tat ions clause) ' reasonable and jus t i f i ab le in an open 

and d e m o c r a t i c s o c i e t y based on h u m a n d i g n i t y , equa l i ty 

and f r e e d o m ' . C o n s e q u e n t l y t h e d i f f e r e n t i a t i o n is in 

v io la t ion of the C o n s t i t u t i o n . " 

A t paragraph 53 he says: - 2 0 

"The nex t step is to cons ider the appropr ia te relief to be 

g r a n t e d . A s ou t l ined earlier (see paragraphs 14 to 19) 

the Pension Funds A c t speci f ica l ly p rov ides t h a t w h e n 

cons ider ing a c o m p l a i n t I a m v e s t e d by s e c t i o n 30E[1 )|a) 

w i t h the p o w e r t o ' m a k e any order w h i c h a n y c o u r t of 2 5 

l a w m a y m a k e ' . T h u s I a m ves ted w i t h t h e p o w e r in 
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t e r m s of s e c t i o n 1 7 2 of the C o n s t i t u t i o n to declare 

u n c o n s t i t u t i o n a l rules inval id and t o make any order 

w h i c h is jus t a n d equ i tab le g r a n t i n g t h e ' appropr ia te 

r e l i e f e n v i s a g e d by s e c t i o n 3 8 . " 

[ 2 2 ] In so far as t h e y are s u p p o r t e d by any f a c t u a l ev idence , these 5 

assert ions remain no m o r e t h a n mere asser t ions and do n o t in 

any w a y a u t h o r i t a t i v e l y s u p p o r t the f i rs t r e s p o n d e n t ' s 

conc lus ions c o n c e r n i n g the i r rat ional i ty o f t h e rule. In f a c t , on 

average m o s t o f t h e n o n - c o n t r i b u t i n g m e m b e r s are s ign i f icant ly 

advan taged b y t h e rule a m e n d m e n t s . This is borne ou t by t h e 10 

s ta t is t ics p rov ided by t h e a c t u a r y . In par t icu lar , I w o u l d refer 

to paragraph 6 0 . 1 . 2 o f t h e f o u n d i n g a f f i d a v i t , t h e s ign i f icant 

por t ion of w h i c h reads as f o l l o w s : -

"As is c o n f i r m e d by the c o n f i r m a t o r y a f f idav i t o f the 

a c t u a r y , Mr A n d r e Rollo Pienaar, a t t a c h e d and marked as 15 

' A 1 0 ' , in f a c t on average m o s t n o n - c o n t r i b u t i n g m e m b e r s 

are g e t t i n g o u t 1 8 0 % of t h e m i n i m u m r e t r e n c h m e n t 

benef i t (in t e r m s of t h e n o n - c o n t r i b u t o r y m e m b e r s h i p as 

at 3 0 J u n e 2 0 0 1 , based on t h e a s s u m e d i n v e s t m e n t 

return o f 1 2 % , o n l y 1 5 % (1 4 0 4 o f t h e 9 6 5 0 members 2 0 

w o u l d have rece ived t h e m i n i m u m bene f i t , w h i l e in 1 9 9 6 

w h e n t h e a s s u m e d i n v e s t m e n t t h e t e r m w a s m u c h 

higher , n a m e l y 1 7 % , it w a s 4 3 % w h o w e r e eligible fo r 

t h e m i n i m u m b e n e f i t ) . " 

( 2 3 ] It is clear t h a t the c o m p a r a t i v e l y l o w benef i t rece ived by the 2 5 

second respondent w a s a p r o d u c t of t h e spec i f i c c i r c u m s t a n c e s 
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of his case a n d , in par t icu lar , the f a c t t h a t he w a s r e t r e n c h e d 

s o m e three years after h a v i n g b e c o m e a n o n - c o n t r i b u t o r y 

m e m b e r . In paragraph 7 4 of t h e f o u n d i n g a f f idav i t it is 

s u b m i t t e d as f o l l o w s : -

"In t h e l ight o f the above it is s u b m i t t e d t h a t the a d o p t i o n 5 

o f Rule 3 7 ( 4 ) and t h e f o r m u l a ut i l ised as we l l as t h e 

c o n t i n u e d use t h e r e o f w a s n o t a rb i t ra ry , i rrat ional or 

un jus t i f i ab le . Wh i ls t t h e rule and t h e tab le may have led 

to t h e c o m p l a i n a n t h a v i n g rece ived a lesser benef i t t h a n 

if he had n o t been p r o m o t e d , he w a s not pre judiced by 10 

t h e a m e n d m e n t in t h a t he did n o t receive a lesser benef i t 

t h a n he w o u l d have been en t i t l ed t o under the n o n -

a m e n d e d rule. In m a n y i n s t a n c e s n o n - c o n t r i b u t o r y 

m e m b e r s have been a d v a n t a g e d by t h e rule a m e n d m e n t . 

W h e t h e r a m e m b e r is so a d v a n t a g e d wi l l depend o n a 15 

range of f a c t o r s s u c h as t h e per iod o f m e m b e r s h i p o f t h e 

app l ican t in t h e MOPF, the i n v e s t m e n t re turns genera ted 

b y t h e t w o f u n d s a n d w h e n the r e t r e n c h m e n t t a k e s 

place. In t h e par t icu lar ins tance o f t h e c o m p l a i n a n t t h e 

r e t r e n c h m e n t t o o k place s o o n a f te r p r o m o t i o n . This 2 0 

i m p a c t e d o n his benef i t e n t i t l e m e n t . " 

[ 2 4 ] In so far as t h e s ta t is t ics s h o w t h a t on average m o s t n o n -

c o n t r i b u t i n g m e m b e r s are rece iv ing 1 8 0 % of t h e m i n i m u m 

r e t r e n c h m e n t benef i t , there is a rat ional c o n n e c t i o n b e t w e e n t h e 

purpose of t h e rule a m e n d m e n t , viz t h e e n h a n c e m e n t of 25 

benef i ts and t h e means a d o p t e d . T h a t n o n - c o n t r i b u t i n g 



18672/02 2 2 J U D G M E N T 

m e m b e r s m a y n o t have rece ived t h e same b e n e f i t s as 

c o n t r i b u t i n g m e m b e r s , does n o t t a k e a w a y f r o m the f a c t t h a t 

s i g n i f i c a n t numbers of s u c h m e m b e r s w e r e in fac t a d v a n t a g e d 

by t h e rule . A s is set o u t in t h e f o u n d i n g a f f idav i t , the basis f o r 

t h e d i s t i n c t i o n w a s the d i f f e r i n g benef i t e x p e c t a t i o n s of 5 

c o n t r i b u t i n g and n o n - c o n t r i b u t i n g m e m b e r s , 

[251 T h e s u b m i s s i o n s o f M r L o x t o n , w h o appears f o r t h e app l i can t , 

m a y be s u m m a r i s e d as f o l l o w s : -

" 1 . In canvass ing the issues t h a t he did in t h e f inal 

d e t e r m i n a t i o n and g r a n t i n g t h e relief t h a t he d i d , t h e f i rs t 1 0 

r e s p o n d e n t a c t e d b e y o n d his p o w e r s ; 

2 . T h e f i rs t r e s p o n d e n t erred in his f ind ings t h a t he is 

c o m p e t e n t t o inquire i n t o t h e c o n s t i t u t i o n a l i t y of Pension 

Fund Rules and the c o n d u c t o f t h e t rus tees; 

3 . T h e f i rs t r e s p o n d e n t erred in f i n d i n g t h a t he had the 15 

p o w e r to grant the c o n s t i t u t i o n a l r e m e d y a n d e x c e e d e d 

his p o w e r s by dec la r ing Rule 37 (4 ) inval id; 

4 . The f i rs t r espondent erred in f i n d i n g t h a t Rule 3 7 ( 4 ) as 

read w i t h t h e a c t u a r y ' s tab le v io la tes sec t ion 9 (1 ) o f t h e 

C o n s t i t u t i o n . " 2 0 

[ 2 6 ] S e c t i o n 30(P) of t h e A c t p r o v i d e s t h a t : 

"(1) A n y p a r t y w h o feels aggr ieved by the d e t e r m i n a t i o n of 

t h e ad jud ica tor m a y , w i t h i n six w e e k s af ter the da te o f 

d e t e r m i n a t i o n , apply t o t h e Div is ion of t h e S u p r e m e C o u r t 

w h i c h has j u r i s d i c t i o n f o r relief and shall at t h e s a m e t i m e 2 5 

g ive w r i t t e n not ice o f his or her in ten t ion so to apply to 

t h e o ther part ies to t h e c o m p l a i n t . 
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(2) The Division o f the Supreme C o u r t c o n t e m p l a t e d in 

s u b s e c t i o n ( 1 ) shall have the p o w e r to cons ider the 

mer i ts o f t h e c o m p l a i n t in q u e s t i o n , t o take e v i d e n c e and 

t o make any order it d e e m s f i t . 

[ 2 7 ] T h e o f f i c e o f t h e a d j u d i c a t o r is estab l ished in t e r m s of sec t ion 5 

3 0 D of t h e A c t > 

" ( 1 ) It is hereby es tab l ished an o f f i ce w h i c h shall be k n o w n as 

t h e o f f i ce o f Pension Funds A d j u d i c a t o r ; 

(2) The f u n c t i o n s o f t h e o f f i ce shall be p e r f o r m e d by the 

Pension Funds A d j u d i c a t o r . " 10 

[ 2 8 ] A c c o r d i n g to sec t ion 3 0 D o f t h e A c t : -

"The main ob jec t o f t h e A d j u d i c a t o r shal l be to d ispose of 

c o m p l a i n t s l o d g e d in t e r m s of s e c t i o n 3 0 A ( 3 ) of t h i s A c t in 

a procedura l ly fa i r , e c o n o m i c a l and e x p e d i t i o u s m a n n e r " . 

[ 2 9 ] A c o m p l a i n t is de f ined in s e c t i o n 1 o f t h e A c t as f o l l o w s : - 15 

"Compla in t m e a n s a c o m p l a i n t of a c o m p l a i n a n t re lat ing to 

t h e a d m i n i s t r a t i o n o f a f u n d , t h e i n v e s t m e n t of its f u n d s or 

t h e in te rpre ta t ion and app l ica t ion of i ts rules and al leging -

(a) t h a t a dec is ion of t h e f u n d or any person 

p u r p o r t e d l y t a k e n in t e r m s of t h e Rules w a s in 2 0 

excess o f t h e p o w e r s o f t h a t f u n d or p e r s o n , or an 

improper exerc ise of its p o w e r s ; 

(b| t h a t t h e c o m p l a i n a n t has susta ined or m a y susta in 

pre judice in c o n s e q u e n c e of t h e m a l a d m i n i s t r a t i o n 

of the f u n d by t h e f u n d or any p e r s o n , w h e t h e r by 2 5 

act or o m i s s i o n ; 
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t h a t a d i s p u t e o f f a c t or law has arisen in relat ion to a 

f u n d , b e t w e e n a f u n d or any person and t h e compla inant ; 

or 

(d) t h a t an e m p l o y e r w h o par t ic ipa tes in a f u n d and not 

fu l f i l led i ts du t i es in t e r m s of t h e rules o f t h e f u n d ; but 5 

shal l n o t inc lude a c o m p l a i n t w h i c h does n o t relate t o a 

speci f ic c o m p l a i n a n t . 

[ 3 0 ] It is perhaps s i g n i f i c a n t t h a t in t e r m s of s e c t i o n 3 0 K "no par ty 

shall be en t i t l ed to legal representa t ion at p roceed ings before 

[ 3 1 ] In t e r m s o f s e c t i o n 30O( 1) " A n y d e t e r m i n a t i o n of the 

ad judicator shal l be d e e m e d t o be a civi l j u d g m e n t of any c o u r t 

o f law had t h e m a t t e r in q u e s t i o n been heard by s u c h cour t and 

shall be n o t e d so by t h e clerk or registrar o f t h e c o u r t , as the 

case may b e " . It is clear f r o m the above t h a t t h e f u n c t i o n of 15 

the f i rs t r e s p o n d e n t is " t o d ispose o f c o m p l a i n t s lodged in te rms 

of sec t ion 3 0 A { 3 ) of the A c t . His f u n c t i o n clearly is 

c i rcumscr ibed t o d ispos ing of and i n v e s t i g a t i n g c o m p l a i n t s as 

lodged . See also Metro Group Retirement Fund and Another v 

Murphy N.O. an Another [ 2 0 0 2 ] 9 BPLR 3 8 2 1 <C) at 3 8 2 5 ; 2 0 

Shell and BP South African Petroleum Refineries (Pty) Ltd v 

Murphy NO. and Others 2 0 0 1 (3) SA 6 8 3 (DJ at 6 9 3 E - H . 

[ 3 2 ] The f i rs t r e s p o n d e n t is accord ing ly c o n s t r a i n e d by the issues as 

pleaded in t h e c o m p l a i n t . His o f f i c e does n o t g ive him any 

general p o w e r to inves t iga te issues and /o r f o r m u l a t e issues f o r 2 5 

invest iga t ion mero motu. W h e n t h e f i rs t r e s p o n d e n t does do 

t h e ad jud ica to r" . 1 0 
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so, t h e n , l ike any other u n l a w f u l exerc ise of p o w e r , his exerc ise 

of p o w e r is c o n t r a r y to t h e pr inciple o f legal i ty . See e . g . 

Fedsure Life Assurance Ltd v Greater Johannesburg Transitional 

Metropolitan Council 1 9 9 9 (1) SA 3 7 4 (CC) at [ 5 8 ] 

[ 3 3 ] It is i m p o r t a n t t o r e m e m b e r t h a t pensions f u n d s and employees 5 

m e m b e r s h i p thereo f f o r m an integral part of the e m p l o y e e 

re la t ionsh ip . (See e .g . Lorentz v Tek Corporation Provident 

Fund and Others 1 9 9 8 ( 1 ) SA 1 9 2 (W) at 2 1 1 A - 2 3 2 J ) . The 

r ight t o p e n s i o n benef i ts arise o u t o f the e m p l o y m e n t c o n t r a c t 

and is par t o f t h e cons idera t ion t h a t an e m p l o y e e receives in 10 

return f o r render ing his or her serv ices . As a result , it g ives rise 

to an impl ied c o n t r a c t u a l ob l iga t ion on t h e e m p l o y e r to ac t in 

g o o d f a i t h w h e n exerc is ing r ights and ob l iga t ions in relat ion to 

pens ion b e n e f i t s (See e .g. Imperial Group Pension Fund Ltd and 

Others v Imperial Tobacco Limited and Others [ 1 9 9 1 ] 2 All ER 15 

ch 5 9 7 at 6 0 5 j - 6 0 6 e ) . 

[ 3 4 ] A n y o b l i g a t i o n t o become a m e m b e r of a pens ion f u n d arises by 

v i r tue of t h e v o l u n t a r y enter ing into of an e m p l o y m e n t c o n t r a c t . 

It is s i m p l y o n e of a number of ob l iga t ions assumed w h e n 

v o l u n t a r i l y c h o o s i n g t o be so b o u n d by an e m p l o y m e n t 2 0 

c o n t r a c t . 

[ 3 5 ] I a m in respec t fu l a g r e e m e n t w i t h Lev insohn J ' s 

c h a r a c t e r i s a t i o n o f Pension Fund Rules in Shelf and BP South 

African Petroleum Refineries (Pty) Ltd v Murphy N.O. and 

Others 2 0 0 1 (3) SA 6 8 3 (D) w h e n he said at 694E: - 2 5 

T h e r igh ts and obl igat ions of t h e respect ive part ies to a 
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pens ion f u n d are inherent ly con t rac tua l in na tu re . It is 

w r o n g to equate t h e re t rospect ive a m e n d m e n t o f a 

par t icu lar rule in a pens ion f u n d w i t h re t rospec t ive 

a m e n d m e n t s o f a s t a t u t e or any other piece of l eg is la t ion ." 

[ 3 6 ] In Prinstoo v Van der Linde and Another 1 9 9 7 (3) S A 1 0 1 2 (CC) 5 

A c k e r m a n , O'Regan and Sachs J J , del iver ing t h e j u d g m e n t of 

t h e c o u r t said at paragraphs [ 2 4 ] and [ 2 5 ] as f o l l o w s : -

" [ 2 4 ] It m u s t be a c c e p t e d t h a t , in order t o g o v e r n a m o d e r n 

c o u n t r y e f f ic ient ly and t o harmonise t h e in terests o f all i ts 

people f o r the c o m m o n g o o d , it is essential to regulate 10 

t h e affairs of its inhab i tan ts ex tens ive ly . It is imposs ib le 

t o do so w i t h o u t d i f fe rent ia t ion and w i t h o u t 

c lass i f ica t ions w h i c h t rea t people d i f fe ren t ly a n d w h i c h 

i m p a c t on people d i f f e ren t l y . It is unnecessary to g ive 

e x a m p l e s w h i c h a b o u n d in e v e r y d a y life in all 15 

d e m o c r a c i e s b a s e d o n e q u a l i t y a n d f r e e d o m . 

D i f fe rent ia t ion w h i c h fal ls into this c a t e g o r y ve ry rarely 

c o n s t i t u t e s unfa i r d isc r im ina t ion in respect o f persons 

sub jec t t o s u c h regu la t ion , w i t h o u t the add i t ion of a 

f u r t h e r e lement . W h a t th is f u r t h e r e lement is w i l l be 2 0 

cons idered later, (emphasis added) 

[ 2 5 ] It is c o n v e n i e n t fo r descr ip t i ve purposes to refer t o t h e 

d i f f e ren t i a t ion present ly under d iscuss ion as 'mere 

d i f f e r e n t i a t i o n ' . In regard to mere d i f f e r e n t i a t i o n t h e 

c o n s t i t u t i o n a l state is e x p e c t e d to act in a ra t ional 2 5 

manner . It shou ld n o t regulate in an arbi t rary m a n n e r or 
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man i fes t 'naked pre fe rences ' t h a t serve no leg i t imate 

g o v e r n m e n t a l p u r p o s e , f o r t h a t w o u l d be incons is ten t 

w i t h t h e rule o f l a w a n d t h e f u n d a m e n t a l premises o f the 

cons t i tu t iona l S ta te . T h e purpose of th is aspect o f 

equal i ty is, t h e r e f o r e , to ensure t h a t t h e Sta te is bound t o 5 

f u n c t i o n in a rat ional manner . This has been said to 

p r o m o t e the need for g o v e r n m e n t a l ac t ion t o relate t o a 

defensible v is ion o f t h e publ ic g o o d as w e l l as t o enhance 

the coherence and in tegr i ty of leg is la t ion . In Mureinik's, 

f o r m u l a t i o n , t h e n e w c o n s t i t u t i o n a l order c o n s t i t u t e s 'a 10 

br idge a w a y f r o m a cu l tura l a u t h o r i t y ... t o a cul ture of 

j u s t i f i c a t i o n ' . " 

A l t h o u g h these e x t r a c t s re fer t o legis lat ion and n o t pension 

f u n d rules, t h e y are never the less i l lumina t ing , par t icu lar ly in t h e 

present case . 1 5 

[ 3 7 ] In t h e case o f Harksen v Lane N.O. and Others 1 9 9 8 (11 SA 

3 0 0 (CC) the f o l l o w i n g w a s said at [ 4 5 ] and [ 4 6 ] : 

" [451 If the d i f fe ren t ia t ion c o m p l a i n e d of bears no rat ional 

c o n n e c t i o n t o a leg i t imate g o v e r n m e n t a l purpose w h i c h 

violates t h e p rov is ions o f sec t ion 8(1) of t h e in ter im 

C o n s t i t u t i o n . If there is s u c h a rat ional c o n n e c t i o n , t h e n 

it becomes necessary t o p roceed to t h e prov is ions of 

sect ion 8(2) t o d e t e r m i n e w h e t h e r , despi te s u c h 

rat ional i ty the d i f f e r e n t i a t i o n nonethe less a m o u n t s t o 2 5 

unfair d isc r im ina t ion . 

is pro f fe red to va l ida te i t , t h e n the p r o v i s i o n in q u e s t i o n 2 0 
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[ 4 6 ] The d e t e r m i n a t i o n as to w h e t h e r d i f fe ren t ia t ion a m o u n t s 

t o unfa i r d i s c r i m i n a t i o n under s e c t i o n 8(2) requires a t w o 

stage ana lys is . First ly , t h e q u e s t i o n arises w h e t h e r the 

d i f f e r e n t i a t i o n a m o u n t s to ' d i s c r i m i n a t i o n ' and if it does 

w h e t h e r , s e c o n d l y , it a m o u n t s to 'un fa i r d i s c r i m i n a t i o n ' . 5 

It is as w e l l t o keep these t w o s tages o f t h e enquiry 

separate . T h a t there can be ins tances o f d iscr imina t ion 

w h i c h d o n o t a m o u n t to un fa i r d i s c r i m i n a t i o n is ev ident 

f r o m t h e f a c t t h a t even in cases of d isc r im ina t ion on t h e 

g r o u n d s spec i f ied in s e c t i o n 8 (2} w h i c h by v i r tue of 1 0 

s e c t i o n 8(4) are p r e s u m e d to c o n s t i t u t e unfa i r 

d i s c r i m i n a t i o n , it is possible to rebut t h e p r e s u m p t i o n and 

to estab l ish t h a t the d i s c r i m i n a t i o n is not unfa i r . " 

A g a i n , a l t h o u g h t h e pr inciples e n u n c i a t e d there are not d i rec t ly 

in po in t t o t h e f a c t s o f th is par t icu lar case , t h e y are 15 

never the less in m y v i e w part icular ly i l l umina t ing . 

[ 3 8 ] In t h e case of Jooste v Score Supermarket Trading (Pty) Ltd 

1 9 9 9 (2) 1 (CC) at [ 1 1 ] , the c o u r t said as f o l l o w s : -

"The c o r r e c t a p p r o a c h t o cases in w h i c h there is al leged to 

be an i n f r i n g e m e n t of s e c t i o n 8 (1 ) and (2) o f the in ter im 2 0 

C o n s t i t u t i o n (or sec t ion 9 (1 ) and (3) of the 1 9 9 6 

C o n s t i t u t i o n ) b u t the d i f f e ren t i a t ion is n o t based on a 

spec i f ied g r o u n d is th is : 

(a) The f i rs t enqu i ry is w h e t h e r there is a rat ional re lat ionship 

b e t w e e n t h e d i f fe ren t ia t ion and a leg i t imate g o v e r n m e n t 2 5 

p u r p o s e . If there is no rat ional re la t ionship , the 
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d i f f e ren t i a t ion in q u e s t i o n a m o u n t s t o a breach o f s e c t i o n 

8(1) or sec t ion 9(1} respec t ive ly ; 

(b) T h e issue as to w h e t h e r there is unfa i r d iscr imina t ion in 

t e r m s of s e c t i o n 8(2) o r s e c t i o n 9(3) w o u l d ord inar i ly arise 

o n l y if there is s u c h a ra t iona l re la t ionsh ip . If s o , t h e p a r t y 5 

cha l leng ing the c o n s t i t u t i o n a l i t y o f the d i f fe rent ia t ion m u s t 

estab l ish t h a t t h e d i f f e r e n t i a t i o n a m o u n t s to unfa i r 

d i s c r i m i n a t i o n ; 

(c) If unfa i r d iscr iminat ion is e s t a b l i s h e d , the par ty seek ing t o 

s u p p o r t t h e d i s p u t e d m e a s u r e a t t r a c t s a d u t y to estab l ish 10 

t h a t t h e measure passes t h e t e s t f o r l imi ta t ion laid d o w n in 

s e c t i o n 3 3 of the in ter im C o n s t i t u t i o n . " 

Once aga in I w o u l d w i s h to po in t o u t t h a t in t h a t case the c o u r t 

w a s deal ing w i t h s t a t u t o r y p rov is ions rather than c o n t r a c t u a l 

re lat ions as ex is t b e t w e e n e m p l o y e r s a n d e m p l o y e e s and their 15 

respect ive pens ion f u n d s . 

[ 3 9 ] In m y v i e w it is clear t h a t our C o n s t i t u t i o n does no t m a k e "any 

old u n f a i r n e s s " o f fens ive to its p r o v i s i o n s . Besides, life i tself is 

unfa i r and at th is stage of our socia l d e v e l o p m e n t it is b e y o n d 

our h u m a n capac i ty t o alter th is f a c t . If any one has a n y 2 0 

d o u b t s w i t h regard t o this issue, I w o u l d c o m m e n d to h im or 

her a reading or a re - reading, as t h e case m a y be, o f s o m e o f 

the w o r k s o f Sir Isaiah Ber l in , one o f the leading ph i losophers in 

the w o r l d in t h e 2 0 t h c e n t u r y . For the purposes of th is 

par t icu lar j u d g m e n t , I w i s h t o refer ve ry br ief ly t o w h a t he said 25 

in a f a m o u s essay , 'The Pursuit of the Ideal ' : -
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"If t h e old perennial bel ief in t h e possib i l i ty o f realising 

u l t imate h a r m o n y as a fa l l acy , and the pos i t ion o f the 

t h i n k e r s I have appealed t o - Mach iave l l i , V i c o , Herder , 

Herzen - are va l id , t h e n , if w e a l low t h a t Great Goods can 

col l ide , t h a t some of t h e m c a n n o t l ive t o g e t h e r , even 5 

t h o u g h others can - in s h o r t , t h a t one c a n n o t have 

e v e r y t h i n g , in pr inciple as w e l l as in pract ice - and if h u m a n 

c r e a t i v i t y m a y d e p e n d u p o n a var ie ty o f m u t u a l l y exc lus ive 

cho ices : t h e n as C h e r n y s h e v s k y and Lenin o n c e a s k e d , 

' W h a t is to be d o n e ? ' H o w do w e c h o o s e b e t w e e n 10 

possibi l i t ies? W h a t a n d h o w m u c h m u s t w e sacr i f ice to 

w h a t ? There is , it s e e m s to m e , no clear reply . ... So w e 

m u s t engage in w h a t are cal led t r a d e - o f f s - rules, va lues , 

pr inciples m u s t y ie ld t o each Dther in v a r y i n g degrees and 

spec i f i c s i tua t ions . Ut i l i tar ian so lu t ions are s o m e t i m e s 15 

w r o n g , b u t , I s u s p e c t , m o r e o f t e n b e n e f i c e n t . " 

T o w a r d s t h e end of his essay he refers t o a q u o t e t h a t m u s t be 

o n e o f his f a v o u r i t e s , as it recurs in a n u m b e r o f his essays . He 

says : -

"No more r igorous mora l is t t h a n Immanue! K a n t has ever 2 0 

l ived , b u t even he s a i d , in a m o m e n t o f i l luminat ion O u t o f 

the c r o o k e d t imber of h u m a n i t y no s t ra igh t t h i n g w a s ever 

m a d e ' . " 

[ 4 0 ] W h a t e v e r m a y be said a b o u t the amended pens ion f u n d rules in 

th is case , t h e y are not i r ra t iona l , t h e y are n o t a rb i t ra ry and t h e y 25 

are n o t un just i f iab le . T h e c o n t r a r y is t rue . I a c c e p t t h a t in t h e 
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case o f t h e s e c o n d r e s p o n d e n t t h e y m a y have had a resul t 

w h i c h m a n y cons ider unfa i r . Cer ta in ly the resul t w a s 

u n f o r t u n a t e . Our C o n s t i t u t i o n does n o t g ive t h e c o u r t s or any 

other t r ibunal s o m e k ind o f general d isc re t ion to c o m e to t h e 

relief of t h o s e f o r w h o m w e feel sorry . M o r e par t icu lar ly , w e 5 

are n o t g iven a broad equ i tab le d isc re t ion t o use o ther people 's 

m o n e y t o act in s u c h a manner . 

141 ] T h e pre l iminary d e t e r m i n a t i o n w a s not a n n e x e d t o t h e papers . 

A c c o r d i n g l y I shall n o t express any v i e w w i t h regard to issues 

w h i c h w e r e dealt w i t h in t h e pre l iminary d e t e r m i n a t i o n and 1 0 

w h i c h w e r e n o t deal t w i t h in t h e f inal d e t e r m i n a t i o n . 

[ 4 2 ] The appl icat ion succeeds and t h e f o l l o w i n g order is made: -

T h e d e t e r m i n a t i o n of t h e f i rs t r e s p o n d e n t in his capac i ty as 

pension f u n d ad jud ica tor da ted 2 7 A u g u s t 2 0 0 2 under his 

case n u m b e r P F A A A / E / 2 9 6 / 9 8 / S M i n the c o m p l a i n t b e t w e e n 15 

t h e s e c o n d r e s p o n d e n t as c o m p l a i n a n t a n d the appl icant is 

hereby set aside. 


