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BASSON, J

The accused was convicted by the magistrate, Standerton on a charge of contravening
section 170(2) of Act 51 of 1977, contempt of court and sentenced to a fine of R250,00 or
25 days' imprisonment. This matter came before me on automatic review after a report by
the Office of the Director of Public Prosecutions for which they are thanked.

The accused was summonsed to appear in the Standerton court on 30 September 2004 on
a charge of contravening section 3(1) of the Maintenance Act, 90 of 1998, that is, failing

to pay maintenance.

On 30 September 2004 the accused failed to attend court and a warrant was issued to be
held over until 25 November 2004. On 30 September 2004 no reason was noted why the

accused did not attend court.

The magistrate held a summary enquiry in terms of section 170(2) of Act 51 of 1977 into
the failure of the accused to attend court after a warrant had been issued. The magistrate
was not wrong to hold such enquiry although in his response he stated the mistaken belief
that such enquiry should not have been held as the warrant was held over. The magistrate
must still establish why the accused failed to appear and, unless the court is satisfied that
that the accused's failure to appear was not due to fault on his or her part, convict the

accused.

In casu, the accused did not simply ignore the summons but made arrangements with the
prosecutor. Further it appears that the accused's failure to attend was not due to



fault on her part. In the event, the accused was wrongly convicted of a contravention of
section 170(2) of Act 51 of 1977.

In the event, the conviction and sentence are set aside on review.
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