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The accused was arraigned in the magistrate’s court Delmas, on a

charge of assault with intent to do grievous bodily harm. After the close

of the state’s case the accused’s legal representative applied for the

discharge of the accused in terms of section 174 of Act 51 of 1977. The

application was refused. In the course of the judgment the trial court

found that the state had made out a prima facie case against the accused.

At the end of the judgment the following appears:

“You are therefore found guilty as charged. Sorry, sorry not
guilty as charged. You are therefore to give your version as
you, your application for section 174 of Act 51 of 1977 that
is the discharge of your, of the accused after the closure of
the state case, cannot succeed, on the grounds that there is a

prima facie case against the accused.”



It is clear that the magistrate erroneously said that the accused was
found guilty as charged. He, however, immediately realised that he had

made an error and rectified it there and then.

The accused’s legal representative then decided to call the accused
to testify on his own behalf. The matter, however, had to stand down for
the trial court to attend to other matters and the matter was eventually

adjourned.

When the case resumed the accused’s legal representative asked
that the matter be sent on special review “regarding the mistake that the

court made on the previous appearance ...”

The trial court refused the request.

The accused’s legal representative thereafter apparently asked for

the recusal of the presiding office which was also refused. The matter

was thereafter sent on special review.



The matter was referred to the Director of Public Prosecutions for
his comments. A helpful memorandum was received from Advocate

Wait and Advocate Mnguni.

The advocates are both of the opinion that the trial court made a
genuine mistake which was immediately rectified. It was also pointed out
by both advocates that there was indeed a prima facie case against the
accused and that the application in terms of section 174 of Act 51 of 1977

was rightly refused.

All parties concerned initially regarded the magistrate’s remark as
a slip of the tongue and that it does not warrant a suggestion or suspicion

of impartiality warranting the trial court’s recusal.

The matter is remitted to the magistrate to proceed with the trial to
finality.
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