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J U D G M E N T 2 0 

WILL IS , J-. T h e learned mag i s t r a te m a d e t h e f o l l o w i n g order on 2 

Apr i l 2 0 0 3 : 

"The c o u r t the re fo re s u b m i t s (sic) t h a t t h e requ i rements o f 

sec t ion 10 (1 ) of t h e Ex t rad i t ion A c t have been pos i t i ve ly 

es tab l i shed and t ha t t h e responden t m a y be t aken in to c u s t o d y 

pend ing t h e dec is ion of t h e M in i s te r o f J u s t i c e . " 

2 5 
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T h e use o f the w o r d " s u b m i t s " in the aforesaid q u o t a t i o n , p resumab ly 

w a s used perincuriam and t h e co r rec t w o r d shou ld have been " f i n d s " . 

Be t h a t as it may , a f te r t h e learned mag is t ra te had g i ven th is 

order , there f o l l o w e d a deba te b e t w e e n counse l ac t ing f o r the 

A t t h e end o f t ha t deba te , t h e learned mag is t ra te sa id t h e f o l l ow ing : -

" M r Garr ido k ind ly r ise, sir. The cou r t ' s f i nd ing t he re fo re is as 

f o l l o w s : 

1 . Tha t Pablo Ne lson Yes te r Garr ido is a person w a n t e d by 

2 . Pablo Nelson Yes te r Garr ido is l iable t o be sur rendered to 

the Uni ted S ta tes of A m e r i c a ; 

3 . There is su f f i c ien t ev i dence t o w a r r a n t a p rosecu t i on of 

Pablo Nelson Yes te r Garr ido in t h e Un i ted Sta tes of 

Amer i ca on t h e e igh t o f f ences se t o u t in t h e ex t rad i t i on 15 

request . 

The re fo re t h e cou r t orders t h a t t h e responden t , t h a t is Pablo 

Ne lson Yes te r Garr ido be c o m m i t t e d t o a pr ison to a w a i t the 

dec is ion o f the Min is te r o f J u s t i c e w i t h regard to his surrender 

t o t h e Un i ted S ta tes o f A m e r i c a ; t ha t Pablo Nelson Yester 2 0 

Garr ido be sur rendered t o any pe rson au tho r i sed by t h e 

A m e r i c a n author i t ies t o rece ive h im if au thor i sed b y the Min is te r 

o f J u s t i c e . Thank y o u , y o u m a y be s e a t e d . " 

The proceed ings be fo re t h e learned mag is t ra te w e r e in t e r m s of 

sec t i on 9 , read t oge the r w i t h sec t i ons 10 and 1 1 , of the Ext rad i t ion 2 5 

A c t No. 6 7 o f 1 9 6 2 as a m e n d e d ( " the A c t " ) . 

app l icants and hersel f , t o w h i c h I shal l refer later in a l i t t le more detai l . 5 

the Amer i can au tho r i t i es ; 10 
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T h e app l ican t has n o w b rough t an app l ica t ion to rev iew these 

order by t h e learned mag is t ra te in t e rms o f Rule 5 3 o f t h e Rules o f th is 

Cour t . In essence , t h e r e f o r e , the app l icant seeks a dec is ion to rev iew 

t h a t of t h e learned mag i s t r a te t o c o m m i t the app l ican t to pr ison t o 

a w a i t the dec is ion of t h e Min is te r as t o w h e t h e r or no t to sur render 5 

t h e app l icant t o t h e Un i ted S ta tes o f Amer i ca fo r t r ia l . 

A t t h e o u t s e t of t hese proceed ings I c o n f i r m e d w i t h counse l 

a c t i n g fo r b o t h t h e app l i can t and t h e f i rs t r esponden t , t h a t t h e y w o u l d 

have no ob jec t i on to m y hear ing these rev iew p roceed ings ac t i ng as 

a s ingle J u d g e . T h e y b o t h did so con f i rm a n d , if I u n d e r s t o o d t h e m 1 0 

co r rec t l y , t h e y w e r e anx ious t h a t t h e m a t t e r be d isposed o f 

exped i t i ous ly . There is, mo reove r , no p rov is ion in a n y o t h e r s ta tu te 

or any o the r rule o f l aw o f w h i c h I a m a w a r e , requi r ing t ha t r ev iew 

p roceed ings be pres ided ove r by more t h a n one J u d g e . 

The f i rs t r e s p o n d e n t , in add i t i on to oppos ing t h e mer i ts of th is 1 5 

app l i ca t ion , has s u b m i t t e d t h a t t h e rev iew app l ica t ion has no t been 

b r o u g h t w i t h i n a reasonab le t i m e . The app l ica t ion w a s f i led s o m e 18 

m o n t h s a f ter t h e dec is ion by the learned mag i s t r a te . 

T h e app l icant w a s rep resen ted by M r L Hodes , an a d v o c a t e , 

du r ing t h e course o f the p roceed ings in t h e cou r t a quo. It w o u l d 2 0 

appear f r o m t h e reco rd t h a t t h e app l i can t is a Cuban nat iona l in his 

m id 4 0 ' s . It w o u l d also appear f r o m the record t h a t he has s o m e 28 

d i f f e ren t al iases and a l eng thy cr iminal reco rd . It w o u l d appear t ha t 

he f l ed f r o m Cuba t o t h e Un i t ed S ta tes of A m e r i c a and a t s o m e s tage 

in the ear ly 1 9 9 9 ' s fa lse rep resen ted h imse l f as an A m e r i c a n c i t i zen . 2 5 

He is w a n t e d by t h e au thor i t i es in t h e Un i ted S ta tes of Amer i ca to 
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s tand tr ial o n t ra f f i ck ing in narco t ics as we l l as being part of an 

enterpr ise w h i c h had as one o f i ts ob jec t i ves t h e t ra f f i ck ing in 

narco t ics in t h e Un i ted Sta tes . These o f f e n c e s are w h a t w e more 

c o m m o n l y refer t o in S o u t h A f r i ca as " d r u g deal ing o f f e n c e s " . 

Sec t i on 1 0 o f t h e A c t reads as f o l l o w s : 5 

"ENQUIRY WHERE OFFENCE C O M M I T T E D IN FOREIGN 

S T A T E S 

(i) If u p o n a cons idera t ion o f t h e ev idence adduced at the 

enqu i r y re fer red to in sec t i on 9(4)(a)(b}( i ) t h e mag is t ra te 

f i nds t h a t t h e person b r o u g h t be fo re h im or her is l iable 10 

to be sur rendered to the f o r e i g n s ta te c o n c e r n e d a n d , in 

t h e case w h e r e such pe rson is accused of an o f f ence t h a t 

t he re is su f f i c i en t ev idence t o w a r r a n t a p rosecu t ion f o r 

t h e o f f e n c e in t h e fo re ign s ta te c o n c e r n e d , t h e mag is t ra te 

shal l issue an order c o m m i t t i n g s u c h person to pr ison t o 15 

a w a i t t h e Min is te r ' s dec is ion w i t h regard to his or her 

su r render , a t the same t i m e i n fo rm ing such person t h a t 

he o r she m a y w i t h i n 1 5 d a y s appea l against such order 

t o t h e Sup reme Cour t . 

(ii) For pu rposes o f sa t i s fy ing h imsel f or hersel f t h a t there is 2 0 

s u f f i c i e n t ev idence to w a r r a n t a p rosecu t i on in t h e fo re ign 

s t a t e t h e mag is t ra te shal l a c c e p t as conc lus ive proof a 

ce r t i f i ca te w h i c h appears t o h im or her t o be issued by an 

app rop r ia te au tho r i t y in charge o f t h e p rosecu t ion in t h e 

f o r e i g n s t a t e c o n c e r n e d , s t a t i n g t ha t it has su f f i c ien t 2 5 

ev i dence a t i ts d isposal t o w a r r a n t a p rosecu t i on of the 

person c o n c e r n e d . 
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(iiij If t h e mag is t ra te f i nds t h a t t h e ev idence does no t w a r r a n t 

the issue o f an o rde r of c o m m i t t a l or t h a t t h e requi red 

ev idence is no t f o r t h c o m i n g w i t h i n a reasonab le t i m e , he 

shal l d ischarge t h e p e r s o n b r o u g h t be fo re h im . 

<iv) T h e mag is t ra te issuing t h e order o f c o m m i t t a l shal l 5 

f o r t h w i t h f o r w a r d to t h e M in i s te r a c o p y of t h e record o f 

t h e p roceed ing t o g e t h e r w i t h such repor t as he m a y deem 

necessary . 

As w a s cor rec t l y observed b y t h e learned mag is t ra te , there are 

essent ia l ly t w o issues t h a t need to be de te rm ined in t h e enqu i r y 10 

p rov ided f o r in sec t i on 10 read t o g e t h e r w i t h sec t ion 9 o f the A c t : -

(i) W h e t h e r t h e person is l iable t o be sur rendered t o the fo re ign 

s ta te c o n c e r n e d ; and 

(ii) w h e t h e r there is su f f i c ien t ev idence to w a r r a n t a p rosecu t ion 

for t h e o f f ence in t h e f o re ign s t a t e conce rned . 15 

A t t h e c o m m e n c e m e n t of t h e enqu i r y t h e app l i can t w h o , as 1 

have a l ready n o t e d before w a s rep resen ted by counse l , ra ised a 

n u m b e r o f so-ca l led po in ts "in limine''. T h e m o s t i m p o r t a n t w a s an 

a t tack on t h e cons t i t u t i ona l i t y of t h e p rov is ions of sec t i on 10 (2 ) of the 

A c t . A s w a s co r rec t l y no ted by t h e learned mag is t ra te , she had no 2 0 

p o w e r to p r o n o u n c e u p o n t h e cons t i t u t i ona l i t y of a p rov is ion in a 

s t a t u t e . Be t h a t as it m a y , the Cons t i t u t i ona l Cour t has recent ly 

p r o n o u n c e d on th is ve ry issue in t h e case of Geuking v President of 

the Republic of South Africa and Others 2 0 0 3 (1) SACR 4 0 4 (CC). A t 

pa rag raph 1491 of t h a t j u d g m e n t , G o l d s t o n e J , g iv ing the unan imous 2 5 

j u d g m e n t o f the Cons t i t u t i ona l C o u r t , sa id as fo l lows - . -
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"F ina l ly , t h e appel lant c la ims t ha t t h e conc lus ive nature of the 

sec t i on 10(2) cer t i f i ca te cons t i t u tes an invas ion of the 

independence o f the jud ic ia ry and is t hus incons is ten t w i t h the 

prov is ions sec t ion 1 6 5 o f t h e Cons t i t u t i on . The submiss ion is 

t h a t t h e mag is t ra te is requi red by sec t ion 10 of t h e A c t to 5 

c o n d u c t a judic ia l enqu i r y w h i c h a f fec ts the f r e e d o m of the 

person conce rned . T h e Legis lature or a fo re ign p rosecu to r 

shou ld no t be a l l o w e d to d ic ta te t h e manner in w h i c h t h e 

mag is t ra te m u s t m a k e this dec is ion . . . " 

A t paragraph [ 5 0 ] Go lds tone J c o n t i n u e d as f o l l o w s ; - 10 

" In m y op in ion , b o t h Heher J and counse l f o r the appel lant 

fa i led t o d is t ingu ish b e t w e e n ord inary domes t i c p roceed ings and 

ex t rad i t i on p roceed ings . T h e y also con f l a ted a legis lat ive 

p rov is ion o f t h e k ind n o w under cons idera t ion w i t h regard t o 

fo re ign law w i t h one deal ing w i t h domes t i c l a w . A s already 15 

m e n t i o n e d , t h e cer t i f i ca te is conc lus ive solely w i t h regard t o a 

q u e s t i o n o f fo re ign l a w . T h e enqu i ry by the mag is t ra te does 

no t cons t i t u t e a tr ial in w h i c h gui l t or i nnocence has t o be 

de te rm ined . As po in ted ou t by Bassiouni, ex t rad i t i on 

p roceed ings are sui generis and t h e A c t in essence regula tes the 2 0 

exerc ise of a sovere ign s t a t e ' s p o w e r . V i e w e d in t h i s c o n t e x t , 

the prov is ions of sec t i on 1 0 ( 2 ) do no t in ter fere in any w a y w i t h 

t h e independence of t h e jud ic ia ry by render ing conc lus ive the 

op in ion on fo re ign l a w by an appropr ia te fo re ign of f ic ia l f r o m 

the c o u n t r y seek ing t h e ex t rad i t i on . In m y op in ion , the 2 5 

prov is ions of sec t ion 10(2) in no w a y inter fere w i t h or de t rac t 



t f ' 

f r o m the i ndependence o f t h e jud ic iary or v io la te t h e separat ion 

o f p o w e r . " 

A t paragraph [ 5 1 ] t h e f o l l ow ing s t a t e m e n t is m a d e w i t h clear 

reso lu t ion : -

" I t f o l l o w s t h a t t h e a t tacks on t h e cons t i t u t i ona l i t y of sec t ion 5 

10(2) of t h e A c t m u s t be d i sm issed . " 

A l l o ther po in ts o f ob jec t ion raised in t h e no t i ce of ob jec t ion 

w h i c h w a s p resen ted as an "in limine" ob jec t i on are i r re levant fo r the 

purposes o f th is r e v i e w . It is c o m m o n cause t h a t th is rev iew t u r n s 

so le ly on t h e ques t i on o f w h e t h e r t h e learned mag i s t r a te should have 1 0 

a l l o w e d t h e app l icant to lead fu r the r ev idence . 

W i t h regard to t h e ques t ion of the l iabil i ty o f t h e app l icant to be 

sur rendered t o a f o re ign s ta te , it is no t in d i spu te t h a t there is indeed 

an Ext rad i t ion T rea t y in ex is tence b e t w e e n S o u t h A f r i ca and t h e 

Un i ted Sta tes o f A m e r i c a . It appears f r o m t h e record t h a t there w a s 1 5 

a c o m p l e x process o f au then t i ca t i on w h i c h ind ica tes not mere ly the 

na tu re of t h e o f f ences u p o n w h i c h it w a s s o u g h t t o t r y the app l icant 

in the Uni ted S ta tes of Amer i ca but also t ha t he w a s indeed t h e 

person w h o t h e y s o u g h t t o have ex t rad i t ed . There w e r e d o c u m e n t s 

au then t i ca ted by M a t h i l d a Cameron of t h e S o u t h A f r i c a n Embassy in 2 0 

W a s h i n g t o n DC. These d o c u m e n t s clearly s h o w t h a t Diana Fernandes 

is an Ass i s tan t Un i ted S ta tes A t t o r n e y and t ha t her cer t i f i ca te and 

a f f i dav i t t oge the r w i t h annexures are t rue and au then t i c . There is 

f u r t h e r m o r e a ce r t i f i ca te issued by Lys tere B lake, an Assoc ia te 

D i rec tor in t h e o f f i ce o f t h e Nat iona l Cr iminal A f fa i r s in the Depa r tmen t 2 5 

of Jus t i ce . T h e Un i ted S ta tes A t t o r n e y , General J o h n A s h c r o f t , 

0 0 4 6 / 0 4 7 J U D G M E N T 
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au then t i ca ted t h e des ignat ion and s ignature of Lys tere Blake. The 

cer t i f i ca te of J o h n A s h c r o f t is p resen ted under t h e seal o f the Un i ted 

States D e p a r t m e n t of Jus t i ce . Col in Powe l l , Uni ted S ta tes Sec re ta ry 

o f Sta te a t t h e t i m e au then t i ca ted t h e cer t i f i ca te of J o h n A s h c r o f t 

issued under t h e seal of the Un i ted S ta tes D e p a r t m e n t o f Jus t i ce . 5 

J o a n Hanson , t h e Ass is tan t A u t h e n t i c a t i o n Of f icer o f t h e Un i ted 

Sta tes D e p a r t m e n t o f S ta te au then t i ca tes t h e s ignature of Col in 

Powel l . T h e s igna tu re and des igna t ion o f J o a n Hanson is p roper ly 

recorded a t t h e S o u t h Af r ican Embassy in W a s h i n g t o n and is 

au then t i ca ted b y Ma th i l da Cameron . In o t h e r w o r d s , by a s o m e w h a t 10 

comp lex p rocess o f au then t i ca t ion the t w o issues to w h i c h the learned 

magis t ra te had t o app ly her m ind , w e r e reso lved . 

There is n o w (and p resumab ly in the l ight o f t h e Cons t i t u t i ona l 

Cour t ' s dec is ion in t h e case of Geuking v President of the Republic of 

South Africa and Others) no d ispute t h a t t h e requ i rements in sec t i on 1 5 

1 0 as t o t h e f a c t t ha t " the re is su f f i c i en t ev idence t o w a r r a n t a 

p rosecu t ion fo r t h e o f f e n c e in the f o re ign s ta te conce rned have been 

sa t i s f i ed " . Th i s m u c h , in any e v e n t , is abundan t l y clear f r o m the 

prov is ions o f sec t i on 10(2) w h i c h p rov ide t ha t t h e mag is t ra te "shal l 

accep t as conc lus i ve p roo f a cer t i f i ca te w h i c h appears to h im or her 2 0 

t o be issued by an appropr ia te au tho r i t y in charge o f t h e p rosecu t i on 

in the fo re ign s t a t e concerned s ta t i ng t ha t it has su f f i c i en t ev idence 

at its d isposal to w a r r a n t the p rosecu t ion o f an o f f e n c e " . A t t h e risk 

of be ing repe t i t i ve , i t is also clear t h a t t h e cons t i t u t i ona l cha l lenge t o 

the conc lus ive na tu re o f th is proof raised by t h e app l i can t ' s counse l 2 5 

in t h e no t ice of ob jec t ion t aken "in limine" has no mer i t w h a t s o e v e r . 
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Before t h e learned mag is t ra te gave her j u d g m e n t , the f o l l o w i n g 

appears in t h e record : -

" C O U R T : A n y fu r the r a rgumen t? 

MR HOPES: I s tand by m y a r g u m e n t . There is no de f in i t i on to 

pred ica te ... ( intervenes) 5 

COURT: Is t ha t all the a rgumen ts? 

MR HOPES: Yes . 

COURT: Shal l w e then p o s t p o n e it f o r address on j u d g m e n t and 

j u d g m e n t t h e n because y o u ( inaudible) pas t 1 5 : 3 0 at th is s tage 

and I st i l l have some w o r k t o do f o r the A Cour t rol l . 10 

MR HOPES: Your w o r s h i p , I unders tand this w a s t h e address 

on t h e j u d g m e n t . 

C O U R T : Is t ha t it t hen? Y o u J i a v e no f u r t he r address? 

MR H O P E S : Yes , o n t h e p re l im inary po in t s . On t h e po in ts in 

limine n o . 15 

C O U R T : Is t h a t it? 

MR HOPES: If it is f o u n d aga ins t me t h e n I wi l l en ter in to the 

mer i t s o f the case , you r w o r s h i p , a t t h e nex t s tage . 

COURT: Fine, okay , no th i ng f u r t he r t o s t a t e . " 

A f t e r she had g iven her j u d g m e n t , as I have a l ready i nd i ca ted , 2 0 

there w a s an exchange o f w o r d s b e t w e e n Mr Hodes and her. 

Immed ia te l y a f te r t h e learned m a g i s t r a t e had g i ven t h e d i rec t i ve t h a t 

t h e requ i rements o f sec t ion 10 o f the A c t had been pos i t i ve ly 

es tab l i shed and t h a t the responden t (app l icant in these p roceed ings) 

be t aken in to c u s t o d y pend ing t h e dec is ion o f the Min is te r of J u s t i c e , 25 

Mr Hodes s t o o d up and said the f o l l o w i n g : -
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" A s po in ted ou t in the heads of a r g u m e n t and t h e no t ice of 

ob jec t ion there seems to be s o m e m isunde rs tand ing . These 

w e r e po in ts raised in limine, t h e y w e r e no t t o deal w i t h the 

mer i ts and it is t h e i n ten t i on o f t h e responden t t o de lve in to the 

mer i ts of the m a t t e r and a n s w e r t h e a l legat ions f o r the cou r t to 5 

make a de te rm ina t i on in t e r m s o f sec t i on 10 of t h e A c t ... 

T h e in ten t i on w a s the rea f te r to a n s w e r t h e a l legat ions w i t h a 

v i e w t o ascer ta in ing the de te rm ina t i on in t e rms of sec t ion 

1012J . " (my emphas is } 

Mr Hodes conc luded his address by say ing the f o l l o w i n g : - 10 

" I t is the re fo re m y s u b m i s s i o n , w i t h respec t , t h a t the ma t te r 

o u g h t to be p o s t p o n e d f o r t h e responden t to be g iven the 

o p p o r t u n i t y t o a n s w e r the papers and the rea f te r fo r the cour t t o 

m a k e a de te rm ina t i on in t e r m s of the p rov is ions o f t h e 

Ext rad i t ion A c t . " 15 

In t h e j u d g m e n t of Geuking v President of the Republic of South 

Africa and Others {supra) Go lds tone J sa id t h e f o l l o w i n g at pa ragraph 

141]:-

"The ques t ion o f f a c t dea l t w i t h by w a y o f a sec t ion 10(2) 

cer t i f i ca te is w h e t h e r t h e ev idence a d d u c e d before the 2 0 

mag is t ra te w o u l d also w a r r a n t t h e p rosecu t i on of t h e person 

conce rned under the l aw of t h e f o re ign s ta te . It is one of a 

numbe r o f f ac tua l i ssues w h i c h are requ i red t o be cons ide red b y 

the mag is t ra te and is t h e on l y one t h a t d o e s n o t depend on 

ev idence readi ly avai lable in S o u t h A f r i c a . Fu r the rmore , it is a 2 5 

ques t ion w h i c h w o u l d not no rma l l y be w i t h i n t h e k n o w l e d g e of 

exper t ise of Sou th A f r i c a n l a w y e r s or jud ic ia l o f f i ce r s . " 
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He con t inues a t pa ragraph (42 ) t o say the f o l l o w i n g : -

" in cons ider ing t h e cons t i t u t i ona l i t y of sec t i on 10(2) it mus t be 

borne in m ind t h a t : -

(a) .. . 

(It is c o m m o n cause t ha t w h a t w a s said by the learned 5 

J u d g e in paragraph (a) t o (d) are no t re levant to th is 

par t icu lar m a t t e r be fore m e ) , 

(e) The person c o n c e r n e d is en t i t led t o g ive and adduce 

ev idence a t t h e enqu i r y w h i c h w o u l d have a bear ing no t 

on ly o n t h e mag i s t r a te ' s dec is ion under sec t i on 10 b u t 10 

cou ld have a bear ing on t h e exerc ise by t h e Min is te r of a 

d isc re t ion under sec t i on 1 1 . " 

N o w h e r e e i ther in t h e p roceed ings in t h e cou r t a quo or in t h e 

f o u n d i n g a f f idav i t in th is app l i ca t i on , is the re a n y ind ica t ion t h a t t h e 

app l ican t is not t h e pe rson w h o the p rosecu t i ng au thor i t ies in the 15 

Un i ted Sta tes o f A m e r i c a w i s h t o p rosecu te in respec t o f o f f ences 

re la t ing t o deal ing in na rco t i cs . 

As w a s said in t h e case of Geuking v President of the Republic 

of South Africa and Others at pa ragraph [ 4 7 ] : -

"The appel lant a lso relies o n t h e fa i r t r ia l p rov is ions enshr ined 2 0 

in sec t ion 3 5 ( 3 ) o f t h e Cons t i t u t i on . W h a t m u s t be s t ressed 

here is t h a t the f a c t t h a t t h e enqu i ry env i saged in sec t ion 9 (2 ) 

m u s t p roceed in a manner in w h i c h a p repara to ry exam ina t i on 

is he ld, does no t t r a n s f o r m t h e enqu i r y in to a t r ia l . The person 

fac ing ex t rad i t i on is n o t an accused pe rson f o r t h e purposes o f 2 5 

t h e p ro tec t i on a f f o r d e d by sec t i on 3 5 ( 3 ) o f t h e C o n s t i t u t i o n . A s 
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po in ted o u t earl ier, the enqu i ry does n o t resul t in a c o n v i c t i o n 

or s e n t e n c e . Th is does n o t m e a n , h o w e v e r t h a t t h e person 

c o n c e r n e d is no t ent i t led t o p rocedura l fa i rness a t all s tages of 

the ex t rad i t i on p roceed ings . It f o l l o w s t ha t t h e prov is ions of 

sec t i on 3 5 ( 3 ) o f the Cons t i t u t i on are n o t re levant t o it. Rel iance 5 

o n it by t h e appel lant is t he re fo re m i sp l aced . " (my emphas is ) 

In pa rag raph 31 of his f o u n d i n g a f f i dav i t in these rev iew 

p roceed ings , t h e app l ican t says as f o l l o w s : -

"The co l lec t i ve unders tand ing o f m y counse l , m y a t t o rney and 

I w a s t ha t if t h e po in ts in t h e ob jec t i on w e r e not uphe ld by t h e 1 0 

th i rd r esponden t | i .e. t h e learned magis t ra te) I w o u l d be 

a f f o rded t h e benef i t o f p resent ing e v i d e n c e . " 

This w a s n o t d i s p u t e d by t h e r e s p o n d e n t . In paragraph 3 4 t h e 

app l icant says t h e f o l l o w i n g : -

"I respec t fu l l y s ta te t ha t m y conce rn a b o u t m y p rocedura l r igh ts 15 

is no t so le ly of academic in te res t in t h a t the re are a n u m b e r of 

f a c t u a l ave rmen ts s o m e o f w h i c h have been a l luded to 

he re inbe fo re con ta ined in t h e m o t i v a t i o n , w h i c h are in d i spu te 

and in respec t o f w h i c h I w o u l d h a v e , had I been a f f o r d e d t h e 

o p p o r t u n i t y to do so , p resen ted ev idence in r ebu t t a l . T h e 2 0 

ev idence I i n tend to present in r e b u t t a l , sub jec t t o the adv ice o f 

m y a t t o r n e y and counse l w i l l b r ing t h e va l id i t y and a c c u r a c y of 

i m p o r t a n t f a c t u a l ave rmen ts con ta i ned in the m o t i v a t i o n in to 

q u e s t i o n . " ( m y emphasis) 

In paragraph 3 6 t h e f o l l o w i n g appears f r o m t h e app l icant : - 2 5 
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" W h a t I m i g h t present in r e b u t t a l , name ly w h a t I w o u l d have 

been ent i t led to p resent had the th i rd responden t not d i sm issed 

the po in ts in limine and immed ia te l y g ran ted an ex t rad i t i on order 

w i t h o u t a f fo rd ing me t h e o p p o r t u n i t y of r ebu t t i ng t h e mer i ts of 

t h e ev idence , even if no t su f f i c i en t to sa t i s f y a mag is t ra te t h a t 5 

an order f o r c o m m i t t a l is i nappropr ia te , w o u l d have been of 

re levance and m a y in f u t u r e be o f re levance to the Min is te r w h o 

has t h e u l t ima te d isc re t ion t o de te rm ine w h e t h e r or no t to g ran t 

an app l i ca t ion f o r e x t r a d i t i o n by a f o re ign s ta te , (my emphas is ) 

T h e learned mag is t ra te , in m y op in ion , co r rec t l y re fer red w i t h 10 

approva l t o t h e case o f Bell v The State [ 1 9 9 7 ] 2 Al l SA 6 9 2 (E) a t 

6 9 8 E - G , t o ho ld t h a t a pe rson w h o is sub jec t to an enqu i ry as 

p rov ided f o r in t h e A c t , c a n n o t lead ev idence w i t h regard to t h e ac tua l 

mer i ts of the subs tan t i ve case aga ins t h im or her . In o the r w o r d s , a 

pe rson c a n n o t lead ev idence as t o w h e t h e r or n o t he or she is in f a c t 15 

gu i l t y o f t h e o f f e n c e w h i c h he o r she has been al leged to have 

c o m m i t t e d . Th i s ve ry obv ious ly w o u l d be a m o s t u n s a t i s f a c t o r y s ta te 

of a f fa i rs . No person shou ld be t r ied t w i c e in respect o f the same 

o f f e n c e . Fu r the rmore , very o b v i o u s l y re levant w i t n e s s e s w o u l d no t 

be avai lable or easi ly avai lable in th is c o u n t r y t o de te rm ine t h e mer i ts 2 0 

o f t h e s u b s t a n t i v e case aga ins t a pe rson w h o is sub jec t to such an 

enqu i r y . 

T h e repea ted re ference t o t h e w o r d s " t h e mer i t s " in b o t h the 

f o u n d i n g a f f i dav i t in these r e v i e w p roceed ings and t h e enqu i r y be fo re 

t h e learned mag is t ra te there fo re s e e m t o me t o have been m isp laced . 2 5 

Mr M c K e l v e y re fer red me t o t h e case o f Harksen v Minister of 
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Justice and Constitutional Development and Others 2 0 0 3 (1) SACR 

4 8 9 (C) a t paragraph [ 2 9 ] w h e r e t h e learned J u d g e sa id : -

" I t w a s cer ta in ly n o t i n c u m b e n t upon h im ( f i rst responden t ! to 

inv i te the app l i can t t o m a k e representa t ions prior to his mak ing 

representa t ions a t a n y t i m e before the gran t ing of the order , 

shou ld he have w i s h e d to d o s o " . 

T h e learned J u d g e con t i nues at pa ragraph [ 3 0 ] : -

" T h e f a c t t h a t cer ta in o the r persons or part ies w e r e a l l owed t o 

of t h e order is, in m y v i e w qui te i r re levant . It w a s never 

sugges ted t h a t t h e app l i can t had been pre jud iced or o the rw ise 

un favou rab l y a f f e c t e d t h e r e b y in any w a y . Should he have 

exper ienced any pre jud ice or d i s c o m f o r t no th ing s topped h im 

f r o m approach ing t h e f i rs t r esponden t and reques t ing a hear ing . 15 

A t no s tage w a s he re fused the r ight to m a k e represen ta t ions . 

He cer ta in ly chose n o t to d o s o . " 

T h e f i rs t responden t in t h a t case w a s t h e Min is te r . M r M c K e l v e y 

s u b m i t t e d t h a t if t hese obse rva t i ons apply t o t h e Min is te r a fortiori 

t h e y appl ied in t h e enqu i ry in the cou r t a quo, especia l ly in the l ight o f 2 0 

t h e f a c t t ha t t h e Cons t i t u t i ona l Cour t has c lear ly s ta ted t ha t the 

enqu i r y is NOT a t r ia l . I ag ree . Bes ides, the record s h o w s t ha t Mr 

Hodes appear ing f o r t h e app l i can t c lear ly i n tended t o con f ine h imsel f 

t o t h e p roceed ings in the c o u r t a quo t o leading ev idence w i t h regard 

t o t h e prov is ions o f sec t i on 10(2) of the A c t . As I have a l ready 25 

i nd i ca ted , sec t ion 10(2) o f t h e A c t makes it c lear t h a t the mag is t ra te 

such an order . In a n y even t , the app l icant w a s free to m a k e 5 

make rep resen ta t ions to t h e f i rs t responden t pr ior to his issue 10 
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shall accep t as " conc lus i ve p r o o f " , "a cer t i f i ca te w h i c h appears to h im 

or her to be issued by an appropr ia te au tho r i t y in charge o f the 

p rosecu t ion in t h e fo re ign s ta te concerned s ta t i ng t ha t it has su f f i c ien t 

ev idence at its d isposa l t o wa r ran t a p rosecu t ion of the person 

cons t i t u t i ona l i t y o f th is subsec t i on , as raised in t h e no t ice of ob jec t ion 

by Mr Hodes on behal f o f t h e app l icant , has no mer i t . Had there been 

an app l ica t ion o n behal f o f t h e app l icant t o lead ev idence re levant to 

t h e issues t o w h i c h t h e Cons t i tu t iona l Cour t re fers in t h e Geuking v 

President of the Republic of South Africa and Others case , and had 1 0 

th is been re fused , t h e resul t m a y we l l have been ve ry d i f fe rent . 

Never the less , in m y v i e w , the record speaks f o r i tsel f . The issues 

upon w h i c h t h e app l i can t s o u g h t to lead f u r t he r ev idence in the cour t 

a quo w e r e no t p e r m i t t e d . Fur thermore , I c a n n o t see h o w the 

app l icant has been pre jud iced in any w a y . I c a n see no rev iewab le 15 

i r regular i ty w h i c h has been c o m m i t t e d by the learned mag is t ra te . 

The f o l l o w i n g order is m a d e : 

The app l i ca t ion t o rev iew t h e dec is ion o f t h e learned mag is t ra te 

2 Apr i l 2 0 0 3 is d ismissed w i t h cos ts . 

c o n c e r n e d " . As has a l ready been n o t e d , t h e cha l lenge to the 5 

2 0 
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