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THEBE T O U R I S M GROUP (PTY) L IMITED 

and 

1st App l i can t 
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C H A R L O T T E STEERE A N D OTHERS R e s p o n d e n t s 
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WILL IS J : The app l icants have app roached t h e cou r t o n m o t i o n 

p roceed ings seek ing the f o l l o w i n g relief by w a y o f an order 

" r es t r i c t i ng and res t ra in ing t h e r e s p o n d e n t s f r o m pub l ish ing 

s t a t e m e n t s o f and conce rn ing o n e or more o f t h e app l i can ts to the 

e f f e c t t ha t one or more o f t h e app l i can ts have c o n d u c t e d t h e m s e l v e s 25 

in an une th ica l manner , a manne r lack ing in tegr i t y , or have c o n d u c t e d 
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themse l ves f r a u d u l e n t l y " , t o g e t h e r w i t h c o s t s o f su i t . 

W h e n Mr M o r i s o n , w h o appears fo r t h e app l i can ts , c o m m e n c e d 

his a r g u m e n t y e s t e r d a y he subm i t t ed t ha t it w o u l d be appropr ia te for 

t h e c o u r t t o m a k e t h e f o l l o w i n g order : -

"1,1 The r e s p o n d e n t s are in te rd ic ted and res t ra ined f r o m publ ish ing 5 

any s t a t e m e n t s to t h e e f f ec t t ha t the app l i can ts have c o n d u c t e d 

themse lves f r a u d u l e n t l y , pend ing a f ind ing by c o u r t s of law t ha t 

the app l i can ts have c o n d u c t e d t hemse l ves f r audu len t l y . 

1.2 The f i rs t r e s p o n d e n t is in te rd ic ted and res t ra ined f r o m us ing the 

w o r d " f r a u d " in re lat ion to the app l i can ts o r d i rec t l y accus ing 10 

t h e m of any o t h e r c r ime , pend ing any d e t e r m i n a t i o n to tha t 

e f f ec t by a c o u r t of l a w . 

2 . Pending t h e de te rm ina t i on by a c o u r t as c o n t e m p l a t e d in 

paragraph 1 a b o v e , the responden ts are in te rd ic ted and 

rest ra ined f r o m pub l i sh ing any s t a t e m e n t s of and conce rn ing 1 5 

the app l icants to t h e e f f ec t tha t the app l i can ts have c o n d u c t e d 

themse lves une th i ca l l y or w i t h o u t i n teg r i t y . 

3 . C o s t s . " 

The basis u p o n w h i c h the app l icants m o v e d f o r the in ter im order 

re fer red t o w a s cer ta in s t a t e m e n t s w h i c h appear in t h e respondents 20 

a n s w e r i n g a f f i dav i t s : 

"I hereby vo lun ta r i l y under take no t to pub l ish any fu r ther 

s t a t e m e n t s t o t h e e f f e c t t h a t , or w h i c h s u g g e s t tha t the 

app l icants have ac ted f raudu len t l y pr ior t o any c o u r t mak ing a 

de te rm ina t i on in t h a t r ega rd . " 2 5 

a n d : 
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" W e , t h e r e s p o n d e n t s , never the less vo lun ta r i l y under take tha t 

w e w i l l n o t pub l i sh a n y fu r the r s t a t e m e n t s t o the e f f ec t t h a t the 

app l i can ts have c o n d u c t e d t h e m s e l v e s f r audu len t l y . " 

and : 

"I c o n t i n u e t o bel ieve tha t t h e second r e s p o n d e n t ' s re tent ion of 5 

the leave a g r e e m e n t relat ing to t h e w a t e r f r o n t store and the 

c o n d u c t o f i ts o f f i ce rs in relat ion t h e r e t o is t a n t a m o u n t to f r a u d . 

In t h e i n te res t o f avo id ing t echn i ca l deba tes about legal 

mean ings o f w o r d s , h o w e v e r , I a m w i l l i ng t o vo luntar i ly refra in 

f r o m us i ng t h e w o r d f raud in re la t ion to t h e app l icants or 10 

d i rec t ly a c c u s i n g t h e m o f any o t h e r c r ime , pending any 

d e t e r m i n a t i o n to t h a t e f f ec t by a c o u r t o f l a w . " 

and 

" W e , t h e r e s p o n d e n t s , w i l l no t m a k e any fu r ther publ ic 

a c c u s a t i o n s o f f r aud or o ther c r im ina l c o n d u c t against t h e 1 5 

app l i can ts un t i l s u c h t ime as a c o u r t of l aw m a y have m a d e a 

f i n d i n g . " 

Mr M o r i s o n s u b m i t t e d t ha t th is a m o u n t e d t o a tender and it w a s 

there fo re o p e n f o r a c c e p t a n c e by the app l i can ts and accord ing ly , so 

the a r g u m e n t w e n t , t h e app l icants w e r e en t i t l ed to the relief in 2 0 

paragraph 1 o f t h e r e c o m m e n d e d in te r im order . The a rgument w e n t 

fu r the r t h a t in v i e w o f the fac t t h a t s u c h an under tak ing had been 

g i v e n , and in v i e w of t h e f i rs t r e s p o n d e n t ' s c lear lack of abi l i ty to 

d is t ingu ish b e t w e e n f r a u d , the f t and o the r ac ts o f d i shones ty or o ther 

ac ts lack ing i n teg r i t y o r e th ica l s tanda rds , t h e rel ief in paragraph 2 o f 2 5 

the p roposed in te r im order w o u l d be approp r ia te . 
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I d isagree t ha t these s t a t e m e n t s appear ing in t h e answer i ng 

a f f idav i ts a m o u n t t o tenders . I c a n n o t , e i ther by look ing at t h e m 

t h e m s e l v e s , and m o r e part icular ly by look ing at t h e m in the c o n t e x t 

of the a n s w e r i n g a f f idav i ts as a w h o l e , glean f r o m t h e m t h a t t h e y 

we re o f fe rs ser ious ly and del iberate ly made w i t h a v i e w to se t t l ing the 5 

d ispute and avo id i ng fu r ther l i t iga t ion . On the c o n t r a r y , t h e y c lear ly 

appear t o me to have been remarks m a d e toge the r w i t h o thers t ha t 

ind ica ted t he re is no need w h a t s o e v e r fo r the in te rd ic t in the f o r m in 

w h i c h it is s o u g h t . 

S ign i f i can t l y the app l icants on ly sough t to a m e n d the i r 10 

par t icu lars o f c la im seek ing a l ternat ive relief th is m o r n i n g . I have not 

ye t g i ven a ru l ing on th is mat te r and m y ru l ing w i l l be made dur ing the 

course o f t h i s par t icu lar j u d g m e n t . 

M r M o r i s o n subm i t t ed t ha t real ly all t h a t w a s happen ing w a s 

tha t lesser rel ief t h a n t ha t init ial ly s o u g h t by the app l i can ts w a s being 1 5 

s o u g h t , and t h a t there w a s no surpr ise fo r the responden ts in the 

ma t te r and acco rd i ng l y the a m e n d m e n t shou ld be g ran ted . 

I d isagree . The p roposed in ter im order is made pend ing "a 

f i nd ing by a c o u r t t h a t the app l i can ts have c o n d u c t e d t h e m s e l v e s 

f r a u d u l e n t l y " , and in regard to f r aud or a n y o ther c r ime , "pend ing any 2 0 

d e t e r m i n a t i o n t o t h a t e f f ec t by a c o u r t o f l a w " , and th is qua l i f i ca t ion 

is no t added in respec t of the p roposed order 2 in the in ter im order . 

There is n o t h i n g in the f o u n d i n g papers t o s u g g e s t , as a 

reasonable poss ib i l i t y , tha t an appropr ia te order m a y be one t ha t w a s 

in ter im in na tu re . A f t e r all upon w h a t peg w o u l d the in te r im relief be 2 5 

hung? F u r t h e r m o r e , as I have sa id , there w a s no t , in my v i e w , a 
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tende r w h i c h w a s open to the app l icants t o accep t . A n d fu r the rmore 

b o t h t h e w o r d i n g used by the responden ts and the w o r d i n g in the 

p roposed order by the app l i can ts is a l toge ther t o o vague and 

imprec ise f o r a cou r t proper ly to m a k e such an order . 

W h a t is one to make of t h e w o r d s : "Pend ing a f ind ing by a 5 

c o u r t t h a t the app l icants have c o n d u c t e d t h e m s e l v e s f r audu len t l y "? 

In w h i c h c o u r t s is such a f ind ing to be made? B e t w e e n w h i c h part ies 

and in w h a t per iod o f t ime? Al l Df th is is lef t vague and " u p in the 

air" . It c a n n o t ser iously be c o n t e m p l a t e d tha t th is cou r t w o u l d make 

s u c h a v a g u e and imprecise order . Indeed the ve ry vagueness and 10 

imprec ise nature o f the " u n d e r t a k i n g s " by the r esponden t s , to my 

m i n d , ind ica tes t ha t once again t h o s e " u n d e r t a k i n g s " w e r e no t tenders 

in t h e sense t h a t w e , as l a w y e r s , w o u l d unde rs tand t h e m to be. 

A c c o r d i n g l y the app l ica t ion fo r an a m e n d m e n t of the relief 

s o u g h t by t h e app l icants m u s t fa i l . 1 5 

I n o w t u rn t o deal w i t h the more s u b s t a n t i v e mer i t s o f the case. 

I do n o t bel ieve it is necessary t o analyse in a n y par t icu lar deta i l the 

ev idence w h i c h appears in fair ly v o l u m i n o u s papers . Essent ia l ly the 

r e s p o n d e n t s do n o t deny t ha t t h e y have cr i t ic ised t h e app l i can ts ' 

e th ica l s tandards and their in tegr i t y in the i r bus iness dea l ings . They 2 0 

al lege, h o w e v e r , var ious de fences such as t r u t h plus publ ic benef i t , 

fa i r c o m m e n t and pr iv i lege. 

In respec t of at least s o m e o f these d e f e n c e s , if no t al l , one 

c a n n o t d ismiss the ave rmen ts in t h e r esponden t s ' a f f i dav i t s as being 

so o b v i o u s l y f anc i f u l or f a r - f e t ched t h a t t h e y c a n be d i sm issed on the 2 5 

basis o f the P/ascon Evans tes t . Fu r t he rmore , it is we l l se t t led law 
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A D V O C A T E obo A P P L I C A N T 

A T T O R N E Y ' S FIRM obo APPL ICANT 

A D V O C A T E obo RESPONDENT 

A T T O R N E Y ' S FIRM obo RESPONDENT 

DATE OF HEARING 

DATE OF J U D G M E N T 

A D V L.J . MORISON 

B R I A N K A H N INC 

A D V J . W . G . CAMPBELL 

M E R W Y N T A B A C K INC 

4 A N D 5 A U G U S T 2 0 0 5 2 5 

5 A U G U S T 2 0 0 5 

t ha t in d e f a m a t i o n m a t t e r s before a cou r t w i l l res t ra in pub l ica t ion of 

d e f a m a t o r y m a t t e r " i t m u s t be sat is f ied tha t the m a t t e r comp la ined of 

is l ibel lous, t ha t is t h a t the re is no de fence e . g . t ha t t h e s t a t e m e n t is 

t rue and fo r the pub l ic bene f i t , cou ld be success fu l l y set up in an 

ac t i on on the l ibe l ; t ha t no th i ng has o c c u r r e d , e .g . consen t to 5 

pub l i ca t ion , to depr i ve t h e p la in t i f f o f his r e m e d y . If there be any 

d o u b t upon any o f t hese po in ts t h e n the in te rd ic t shou ld be refused 

and the case is one to be dec ided at the t r i a l . " See Roberts v The 

Critic Limited and others 1 9 1 9 W L D 2 6 a t 2 9 . See also Heilbron v 

Biignaut 1 9 3 1 W L D 1 6 7 at 1 6 8 / 9 ; Buthelezi v Poorter 1 9 7 4 (4) SA 10 

8 3 1 (W) 8 3 6 H - 8 3 7 A ; Hix Networking Technologies v System 

Publishers (Pty) Limited and other 1 9 9 7 (1) SA 3 9 1 (A) at 4 0 2 H and 

Lieberthal v Primedia Broadcasting (Ptyj Limited 2 0 0 3 (5) SA 3 9 (W) 

at 4 3 E - 4 5 B . 

On the papers be fo re me the app l i can ts there fo re have 15 

obv ious ly fai led to es tab l i sh the al leged clear r igh t t o the relief w h i c h 

t h e y c la im, and o n th is bas is a lone the app l i ca t ion m u s t be d ismissed . 

The f o l l ow ing order is m a d e : 

The app l ica t ion is d i sm issed w i t h c o s t s . 


