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In t h e mat te r b e t w e e n 

R E N T W O R K S AFRICA App l i can t 

and 

INNOVENT RENTAL & 
A S S E T M A N A G E M E N T S O L U T I O N S {PTYJ L IMITED Responden t 

J U D G M E N T 

WILL IS , J : T h e app l i can ts have approached t h e c o u r t seek ing the 

f o l l o w i n g orders : 

1 . A n in terd ic t res t ra in ing the f i rs t and /o r second and /o r th i rd 

responden t f r o m rep roduc ing t h e I nnoven t mas te r renta l 

ag reement , a n n e x u r e G.7 t o the f o u n d i n g a f f i dav i t , by Glen 

Goodal l , and t h e r e b y in f r ing ing the c o p y r i g h t o f t h e app l icants 

in t h e R e n t w o r k s A f r i ca maste r renta l ag reemen t , annexu re G.5 

to the f o u n d i n g a f f i dav i t , by Mr Gooda l l , a l te rna t ive ly the 

Snel ler Ve rba t im / rm 

IN THE HIGH COURT OF S O U T H AFRICA 

f W I T W A T E R S R A N D L O C A L DIVISION) 

J O H A N N E S B U R G CASE N O : 1 1 7 6 5 / 0 5 

2 0 0 5 - 0 9 - 1 4 
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c o p y r i g h t of t h e second app l i can t in t h e R e n t w o r k s Aust ra l ia 

mas te r renta l ag reemen t , annexu re G.3 to t h e f o u n d i n g 

a f f i dav i t , by M r Gooda l l . 

2 . A n in te rd i c t res t ra in ing t h e f i r s t and /o r second and/or th i rd 

r esponden t f r o m enter ing in to o r o t h e r w i s e conc lud ing renta l 

f i nance deals o n the basis of t h e said I nnoven t mas te r renta l 

ag reemen t , and t he reby in f r ing ing t h e c o p y r i g h t of the 

app l i can ts in t h e R e n t w o r k s A f r i ca mas te r renta l ag reement , 

a l te rna t i ve ly the copy r igh t o f t h e s e c o n d app l icant in the 

R e n t w o r k s Aus t ra l i a mas te r renta l ag reemen t ; a l te rnat ive ly 

t h e r e b y c o m p e t i n g un law fu l l y w i t h the f i r s t app l i can t . 

3 . A n d order t h a t t h e f i rs t r esponden t j o in t l y and several ly w i t h t h e 

second and th i rd responden t , t h e one pay ing t h e o thers t o be 

a b s o l v e d , p a y to t h e f i rs t app l i can t an a m o u n t ca lcu la ted to be 

t h e reasonab le roya l t y c o n t e m p l a t e d b y sec t i on 2 4 ( 1 ) A of the 

C o p y r i g h t A c t n u m b e r 98 o f 1 9 7 8 . 

4 . A n order d i rec t i ng an inqui ry t o be h e l d , w i t h such procedures 

as t h e c o u r t cons iders necessa ry , f o r t h e processes of 

d e t e r m i n i n g t h e a m o u n t s o f s u c h roya l t y as c o n t e m p l a t e d by 

sec t i on 2 4 ( 1 ) B o f t h e Copy r i gh t A c t . 

5 . A n order t h a t t h e responden ts jo in t l y and severa l ly , the one 

pay ing t h e o the rs to be abso l ved , pay t h e cos ts o f th is 

app l i ca t ion inc lud ing the cos t s o f c o u n s e l . 

6 . Fur ther and /o r a l ternat ive rel ief. 

Counse l f o r t h e par t ies had no s u b s t a n t i v e d i sagreement w i t h 

each o the r c o n c e r n i n g t h e appl icable legal pr inc ip les as set out in the 
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Copyr igh t A c t and such w e l l - k n o w n cases such as Kiep Valves (PtyJ 

Limited v Saunders Valve Company Limited 198712) SA 1 {A ) , Ga/ago 

Publishers (Pty) Limited and Others v Erasmus 1 9 8 9 ( 1 ) SA 2 7 6 (A) , 

Payen Components South Africa Limited v Bovic Gaskets CC 1 9 9 5 

(4) S A 4 4 1 (A) . 

It is a lso c o m m o n cause t h a t t he re are subs tan t ia l s imi lar i t ies 

b e t w e e n t h e va r i ous c lauses appear ing in t h e app l i can t ' s mas te r renta l 

ag reemen t and t h e responden t ' s mas te r ren ta l ag reemen t . These have 

been very c o n v e n i e n t l y se t ou t in an annexu re G. 1 0 t o t h e app l i can t ' s 

f o u n d i n g papers . Indeed, at a g lance , i t is c lear ly apparen t t h a t such 

subs tan t ia l s imi lar i t ies ex is t . T h e r e s p o n d e n t ' s a n s w e r i n g a f f i dav i t 

con ta ins t h e f o l l o w i n g : 

" I d e n y t ha t t h e responden ts have p lagiar ised t h e a g r e e m e n t o f 

the app l i can ts . In prepar ing i ts a g r e e m e n t the r esponden t m a d e 

use o f cop ies of t h e f o l l o w i n g a g r e e m e n t s : 

1 . A F in tech ag reemen t ; 

2 . A H. P. Financial Serv ices ag reemen t ; 

3 . A Bas t ion Financial Serv ices ag reemen t ; 

4 . A n In T o u c h ag reemen t ; 

5. Sasf tn Bank L imi ted a g r e e m e n t ; 

6 . L B . M . Global f i nance a g r e e m e n t s ; 

7 . A c o p y of the S o u t h A f r i c a n a g r e e m e n t u p o n w h i c h the 

app l i can ts rely (it is c o m m o n cause t h a t th is is t h e 

app l i can t ' s mas te r ren ta l a g r e e m e n t ) ; 

8 . A n n e x e d marked " D . G . K . 3 - 7 " cop ies o f s o m e o f the 

a fo resa id ag reements respec t i ve l y ; 
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9 . It w i l l be seen t h a t t hose c lauses u p o n w h i c h t h e 

appl icants rely are ce r ta in ly n o t un ique to i t ; 

1 0 . The responden t also c la im input f r o m t h e banks w h i c h 

p rov ided w i t h t h e f u n d i n g faci l i t ies as we l l as f r o m its 

o w n legal adv i so rs . " 

The r es ponden t ends its a n s w e r i n g a f f idav i t w i t h the f o l l o w i n g r ing ing 

ph rases : 

"Fo r t h e sake of c o m p l e t e n e s s , I deny t h a t t h o s e a f f i dav i t s , as 

deposed t o , are su f f i c i en t t o p rove c o p y r i g h t i n f r i ngemen t . For 

M r Peach to c o n t e n d t h a t he d ra f ted t h e a g r e e m e n t , w i t h o u t 

a n y reference t o o t h e r pre-ex is t ing mater ia l is so improbab le , it 

m u s t be re jec ted. I have been adv ised it is c o m m o n prac t i ce for 

a t t o rneys the w o r l d o v e r t o d ra f t ag reemen ts based 

subs tan t ia l l y on p receden t banks bu i l t up ove r t i m e . " 

T h e simi lar i t ies in t h e schedu le G . 1 0 n o t w i t h s t a n d i n g , t h e 

f o l l o w i n g f a c t glares a t one in cons ider ing th is par t i cu la r case: 

one is no t deal ing w i t h nove ls or sc ien t i f i c or e v e n f i c t i ona l w o r k s , but 

one is deal ing w i t h legal d o c u m e n t s . As eve ry l a w y e r k n o w s , 

p r e c e d e n t s are the l ife b l ood o f l a w y e r s . W i t h o u t p r e c e d e n t s , all 

l a w y e r s are l ikely t o d r o w n in a sea o f c o n f u s i o n and /o r om iss ion . 

T h a t the re shou ld be subs tan t ia l s imi lar i t ies b e t w e e n the d o c u m e n t s 

in q u e s t i o n does not c o m p e l one to m a k e t h e s a m e conc lus ions t h a t 

o n e w o u l d m a k e if, fo r e x a m p l e , s imi lar w o r d i n g appeared in t w o 

nove ls o r i ndeed , as I have a l ready s u g g e s t e d , o t h e r w r i t t e n w o r k s . 

It seems t o me t h a t o n e c a n n o t s imp ly b rush aside t h a t w h i c h 

has been said by t h e r e s p o n d e n t s , name ly t h e s u g g e s t i o n , if no t the 
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d i rec t asser t ion , t h a t s u c h simi lar i t ies as m a y appear in t h e d o c u m e n t s 

der ive f r o m p receden ts t h a t w o u l d be c o m m o n as b e t w e e n b o t h the 

app l icants and the responden ts . 

On the o ther h a n d , t h e case m a d e ou t by t h e app l ican t is no t so 

c lear ly w i t h o u t s u b s t a n c e t ha t t h e app l i ca t ion can be d ismissed 

w i t h o u t f u r t h e r ado . Counse l f o r b o t h par t ies agreed t h a t as ve ry 

m u c h second prize t o e i ther the orders be ing g ran ted or d ismissed (as 

t h e respect ive cases m a y be) t h e ma t te r shou ld be re fer red t o t r ia l . 

I agree tha t t h e m a t t e r s h o u l d be referred to t r ia l . 

There t h e n ar ises t h e ques t i on of w h e t h e r I shou ld m a k e an 

in te r im order . Hav ing regard to t h e c i r c u m s t a n c e s of th is par t icu lar 

case it seems t o me t o be c lear t h a t in t h e e v e n t t h a t the responden ts 

have reached t h e app l i can t ' s c o p y r i g h t there w o u l d be an ord inary and 

su f f i c ien t r emedy avai lab le, name ly t ha t t h e equ iva len t o f a roya l ty be 

pa id by the responden ts t o t h e app l ican t a n d cer ta in ly t h e ba lance o f 

conven ience does no t f a v o u r t h e app l ican t w i t h regard to m a k i n g an 

in te r im order o f t h e k ind s o u g h t f o r examp le in prayer 2 o f t h e no t ice 

o f m o t i o n . A c c o r d i n g l y t h e f o l l o w i n g order is m a d e : 

1 . T h e d ispu te b e t w e e n t h e par t ies is re fer red t o t r ia l . 

2 . The no t ice of m o t i o n and s u p p o r t i n g a f f i dav i t s o f the app l i can t 

are to s t a n d in l ieu o f a s imple s u m m o n s . 

3 . T h e app l icants are t o fi le the i r dec la ra t i on , if a n y , by no later 

t h a n 14 Oc tobe r 2 0 0 5 . 

4 . A f te r t h e f i l ing o f a dec la ra t ion by the app l i can ts the ord inary 

rules of t h e c o u r t are t o app ly . 

5. The cos ts of th is app l i ca t ion are to be cos ts in t h e tr ial ac t i on . 
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DATE OF J U D G M E N T : 2 0 0 5 - 0 9 - 1 4 

ON BEHALF OF APPL ICANT: A D V O. S A L M O N 

ON BEHALF OF RESPONDENT: A D V M . RIP 


