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In t h e m a t t e r b e t w e e n 

Y A R A M T R A D I N G CC Plaint i f f 

and 

A B S A BANK Responden t 

J U D G M E N T 

WILL IS J : T h e app l ican t has appl ied to c o u r t fo r t h e ev i c t i on of the 

r e s p o n d e n t f r o m a ce r ta in p rem ises in a s h o p p i n g cen t re . \X is 

c o m m o n cause t ha t the app l ican t is a t rus tee in respec t of the 

p rope r t y in ques t i on w i t h the r igh ts , p o w e r s , du t ies and ob l iga t ions 

w h i c h have been se t o u t f o r s u c h t r us tees in t h e Co l lec t i ve 

I n v e s t m e n t s Schemes Cont ro l A c t No. 4 5 of 2 0 0 2 . 

The responden t has t aken t h e po in t t ha t t h e app l i can t does not 

have focus standi \o b r i ng t h e par t i cu la r app l i ca t i on . M r H o f f m a n n 

w h o appears f o r the responden t , c o n c e d e s se t f -ev iden t l y t h a t it is 
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necessary t ha t s o m e b o d y shou ld have a focus standi in a ma t te r such 

as th i s . Obv ious l y , it c a n n o t be t ha t no pe rson has the p o w e r or 

capac i t y to br ing t h e app l ica t ion fo r ev i c t i on . 

Mr H o f f m a n n s u b m i t t e d tha t the person w h o had focus standi 

in th is par t icu lar case , w a s the manager w h o has du t ies and p o w e r s 

as set o u t in t e r m s o f t h e aforesaid A c t . I gave counse l the 

assurance t ha t I w o u l d g ive j u d g m e n t immed ia te l y on th is issue and 

no t reserve i t . A c c o r d i n g l y it is no t poss ib le fo r me to give as 

v igo rous a j u d g m e n t as I w o u l d have p re fe r red . Never the less it is 

c lear f r o m sec t ion 7 0 o f the A c t t ha t t rus tees ac t o n the ins t ruc t ions 

o f managers , un less t he re is some th ing i r regular or improper in the 

ins t ruc t ions o f t h e m a n a g e r . 

The a rch i t ec tu re o f the A c t , i t seems t o m e , c lear ly separates 

the f u n c t i o n s o f t h e m a n a g e r f r o m the f u n c t i o n s o f the t r us tee . The 

manager is t h e person w h o makes the en t repreneur ia l and i n v e s t m e n t 

dec is ions on beha l f o f n u m e r o u s d i f f e ren t i nves to rs w h o are 

par t ic ipa t ing in a co l l ec t i ve i n v e s t m e n t s c h e m e . The ac tua l 

admin is t ra t i on o f t h e f i nances , t h e a c c o u n t i n g and " regs - tegn iese" 

aspec ts , are the re f o r the t rus tee tD imp lemen t . 

I shal l no t go so far as to f i n d t ha t a m a n a g e r in a s c h e m e such 

as th is , cou ld n o t br ing t h e app l ica t ion f o r e v i c t i o n . Never the less I 

see no th i ng w h a t s o e v e r t h a t is o f fens ive to t h e A c t in the t rus tee 

do ing so and in deed it w o u l d seem to me t h a t t h e t rus tee is the 

p roper person w h o s h o u l d ordinar i ly br ing an app l i ca t ion o f th is 

na tu re . 

A c c o r d i n g l y m y ru l ing is t ha t the re is no mer i t in t h e po in t in 

limine raised by M r H o f f m a n n . 


