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"M]  The applicant applied on Notice of Motiori for:

.'(a) an orde‘f declaring the first and third respondents to be in

.contempt of court; | ‘
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(b) - - demolition of structure falling within the seNitudé;
(¢)  an order directing the registration of the servitude.
The respondents in a counter-application applied for:

(a)  the remittal of the questic;h'as to which éf;ructures, if any, on the
‘'servitude area require to be demoiished so as to afford
reasonable access to the applicahf for a decision by.é newly

‘ constituted Appeal Tribunal in terms of the Arbitration Act No. 42

of 1965.

(b)  an order that the newly constituted Appeal Tribunal determine
= the terms of any notanal deed of servitude to be registered by

the flrst respondent over its property in favour of the apphcant

" BACKGROQUND

[2] - The applicant is the owner of Erf 213, Fordsburg on which is erected a
commercial building called Epwin House, con5|stmg of offices and
warehouse office space. A major part of the bundlng is let by the

applicant to the respondent aithough there are some tenants.

3] The first respondent is the owner of a property called Dragon City

which is adjacent to the applicant (Epwin House).
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Until 2003 the owner of both Epwin House and Dragon City was the
Ismail family. They held the properties through two close corporations,

Crown Plaza Investments and the applicaﬁt.

By agreement dated 29 April 2003, Crown Plaza Investments CC sold -

the Dragon City property to the respondents. The agreeménf of sale
included a provision to the effect that the sale was subject to a
servitude lbei'ng registered over the Dragon City property in favour of

Epwin House to secure the unrestricted right of access. The relevant

clause of the servitude provides as follows:

“The Parties record that the agreement of sale is subject to a servitude
being registered over the fitle deeds over the property in favour of Erf
213 Fordsburg, for unrestricted right of access through the property.”

On 8 May 2003, the respondents gave their erstwhile attorney, Mr
'Daséo, a power of attorney to register the servitude. A suitable deed of
servitude was drawn up and signed by the applicant in December

2005. The transfer of the property was effected without the registration

of the servitude despite the app!icant having signed same.

During November 2004, the resbondent commenced construction work

" on the servitude area, demolished the ramp and the loading platform

and even built a wall ‘blocking off the southern entrance to Epwin
House (the applicant). It was during that period that the maﬁdate_of

Dasod was terminated énd Attorney Singer was appointed‘ in his stead.
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Following the transfer the respandent, set about converting the existing
structures on the Dragon property to make a multilevel' secftional titie
scheme, demoliéh‘ed the ramp, constructed a slab -supported by .a
number of pillars over the area which the applicant had exercised a

right of way over Dragon City propetty.

.These developments promipted the applicant to launch an ‘applicatic.m

seeking to cancel the agreement of sale. Bruinders AJ dismissed the

application. -However, in the course of his judgment he found that the
agreement of sale had indeed created an unregistered br‘aedial
servitude and that the applicarit was entitled t6 have the servitude

registered.

Even after the judgment of Bruinders AJ, the respondent continued-

with further constructions over the s,éryitude area by building and

selling sectional title units to innocent purchasers. The applicant then
instituted an urgent application in which it jnter alia sought the following

orders:

(@  An urgent i‘nferdictory relief to interdict the respondents’ further

constructions pendent elite and to preclude further interference .

with the servitude.
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An order directing the respondent to demolish all structures and

any construction works on the servitude.

An order directing the respondent to registef the servitude as

contemplated in the Deed of Sale.”

'This matter came bhefore Jajbhay J in-the urgent court on 25 March

2005.

“On 30 March 20@5, the parties concluded a settlerﬁent

agreemeént which was made an order of court, - The material terms are

set out below:

ll1-

10.

Mr. Walter Klevansky SCis appointed as arbrfrator fo dec;de the

issue set out in the next paragraph.

The issue is to determine, in three dimensions the extent of the
servitude that should be registered in favour of the applicant

over the respondents property for reasonaple access to Epwin .

Housé as well as the costs of the application before Jajbhay J.

Either party miay. appeal any award given by Mr. Klevansky ..
and the appeal will be heard by three arbijtrators ...

The applicant and the respondent will take all necessary steps in
order fo. have the servitude as determined above registered

" against the title dsed of the re/evant property in favour of Erf 21 3.

Fordsburg. -

The ‘B’ part of the notice of motion is QVithdrawn.

The respondent undertakes to demolish any structure that may

encroach on the servitude as determined by Mr. Klevansky or by

the Appeal Tr/bunal within 14 days.of the relevant-award being
published. :
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11. The respondent unden‘akes to register the serwtude pnor to the
opening of the sectional title register.”

'Pu.r.suanf to thé order by Jajbhay J, the matter was referred to
Klevansky SC for arbifration. . The applicant filed it$ statem”éﬁt of
position and the respondents sewe.d what it styled, as Points.in Claim
at the pre—arbifration hearing. Experts were éalled to give évidence at
the arbitration hearin'g‘and in particular, one Mr Maraié aﬁ archite‘ét. for

the respondents in evidence conceded that the respondents were

aware of the servitude and the pending litigation when they.

commenced and continued with the construction works.

On 156 April 2005 Klevansky delivered his reasoned award and
determined that, the applicant was entitled fo the s'érvitude.and he also
détermined, its extent in three dimensions. The- relevant part of his

award read as follows:

“C.1 |l.determine that the extent of the servitude in three dimensions
- Is, as depicted in annexure L3’ hereto which for the sake of
certalnty has been franscribed onto.a diagram. by the -land
surveyor Viljoen. These dimensions which traverse Erven 98
and 99 referred to in paragraph A.2.1 above appear more fully
_ from Viljoen's diagram annexed hereto, marked ‘L.3-1’ which
reflects the dimensions and area of annexure ‘L3’ with the
_precision of the servitude diagram (although the servitude has

' not been beaconed).”

"'C.2 | further -determine that the he/ght of the servitude js 5.950m

being the agreed height of the top of the loading access point in

* the first floor of Epwin House on the Southem side which height
was fumished to me by junior counsel for the parties by

- agreement of the parﬂes after the hearing.”
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“D.3 In order to give effect to my award and more particularly the -

determination of the extent of the servitude determined by me

and reflected in annexure ‘.3’ and determined with precision by

the land surveyor. in annexure ‘L.3-1' and the evidence of Pather,
! order that as access to the servitude area from Cenfral Road
Extension is only possible with the removal of columns 1 to 6
that columns 1 to 6 be demolished. as well as any construction
affecting the height of the servitude.”

The respondents noted an appeél to a pahél of three arb.i'trators being
Messrs Subgl SC, Lane SC and-Aﬁorney M Hussain. Although the
appeal was directéd against K!e\}ansky's award in terms of .0;1, c.2
and D.3, the respondents abandoned the appeal iﬁ relation ’iq C.1and
C.2 and persis;ted with the appeal in respect of D.3 (the demolition

order).

In terms of Klevansky's award the respondents were ordered to
demoli;s'h 6‘(si)g) out of the 15 (fifteen) columns that had been erected in

the servitude area. The main‘thrust of the respondents’ argument was

the correctness of the arbitrators’ finding that any columns had fo be

removed to ‘give effect to the award (servitude). Counsel for the

respondent at the arbitration he'aring Mr Louw, contended that part of

the determination of the dimensions included demolition and afgued '

that the court order must be’ given efféct thereto. On’ the contrary,
counsel for the applicant Mr Bhana. argued that the caurt order had

been expanded or widenéd by the minutes of the pre-arbitral hearing

- as well as the pleadings which were exchahggad in the arbitral hearing

‘and argued for the demolition of the certain pillars to give effact to the
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senvitude. In response, to the argument that the issues had been

widened or expanded Mr Louw vigorously opposed that submission.

The Appe’al Tribunal disagreed with both counsel and concluded that

the arbitrator had in respect of the demolition order as set-out in

. paragraph D.3 of his award excéeded the terms of his réference. The -

essence of the Appeal Tribunal award, was that once the area extént

and the dirﬁension of the’ servitude had been fixed or determined in
terms of paragraph 2 of the court order there -was no room for fur;t'her'
award and consequently in their view paragrabh 10 of the céurt order
by Jajphay J must be given effect thereto.' The reié\}ant part of the

Appeal Tribunal's award is set out below:

“In our view, effect must be given fo the arder of the Court and the
terms of reference within which the arbitrator and the Appeal Tribunal

is to. operate. Paragraph 2 of the order enjoins the arbitrator.to .

determine in three dimensions the extent of the servitude that should
be registered in favour of the Applicant over the Respond@nts property
for reasonable access to Epwin House. Once that issue is determined,

paragraph 10 of the order will provide the consequences in respect of

any encroachment on the servitude as determined. The order did not

require the arbitrator nor did it empower hlm to make any award in,

relation to demolition.”

Notwithstanding, the Appeal Tribunal award, the respondents

con’cmued to build on the servitude and this conduct prompied the

: apphcanttc institute the present proceedmgs .

In essence, it is the applicant's case, that the respondents are

disobeying the court order and the arbitrators’ award. On the other
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hand, the respondents’ case. s that the Appeal Tribunal erred in

findrng that the iseues pertaining fo the derﬁolitions of structures more

particularly (columns 1 t0:6) fell beyond the terms of reference and that

it erred in setfing aside paragraprr D.3 of the arbitrators’ award. As é

resu!t of that error or rrregularrty,_Mr Pincus, for the respondents
' contended that the matter should be remrtted to a newly constrtuted

Appeal Tribunal.
ISSUES

« [19] |
19.1 The principal issue in these proceedings is whether the Appeal
. Tribunal erred in setting aside the awatd by Klevansky regarding

~ the demolitions of 1 to 6 pillars,

19.2 - Whether the cour’t order had expanded by the mrnutes

pleadings, and counsel's submrssrons at the arbitral hearings. -
[20] | now'cleal with the issues senatim.
Whether fhe erbitrator had exceeded his'p' owers or Qogj
[21] J Mr Slomowitz who appeared with Mr Nel on behalf of the apphcant

- argued that the Appeal Tnbunal was correct in concludmg that the

arbltrator had exceeded the terms of reference fand that the.only issue,
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to be determined by the arbitrator was the extent of the‘.s’“ervitude in
terms of the court order. He submitied that once, the arbitrator had
determined thé-servi’cude'-tog'ether with its dimensions in C.1 and C.2 of
its award, paragraph 10 of the. order by J'ajbhgy J, which adthoriseé
demolition of all the structures encroaching upon the servitude mdst be
givén effect to. | He submitted tha‘.r it was not the duty of sither tribunal
to determine both what the extent of the - servitude was and having

done so, to determine whether any étructure encroached_.c.m‘ it. ‘The

logical meaning of paragraph 10.of the court order, he submitted, is to

record the respondents’ undertéking. He submitted that Mr Louw,

counsel for the respondents at the arbitral hearings did not have any

probllem with the court order, because he conceded during the Appeal
Tribunal, that part of the deterr‘_nination' of the three dimensions as
contemplated in. paragraph 2 of the order entailed demolition. He

further s‘u‘bmitted that the appliéant’s: counsel Mr Bhana erroneously,

asked- for the demolition, when the court order was clear and .

unambiguous. He urged upon me to ignore the incorrect submissions

. by Mr.Bhana, ésirrelévgnt and not binding on the applicant, particularly

since, the applicant at no stage abandoned or waived its rights in terms

" of the court order. Furthem{ore, he contended that applicant’s aﬁorne'y '
Mr'Do'IIe. by way of an affidavit clearly dissociated the abblibant from -

. Mr Bhana’s stance regarding.the demolition.

In support of the contention that the Appeal Tribunal had erred. or

committed an irregularity, when-,it concluded that the arbitrator had

PAGE
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exceeded his terms of reference, Mr Pincus who appear'ed with Mr G

Myburgh for the respondent, submitted .that'the sole issue before the

~ ‘Appeal Tribunal was the question of the dempolition émd since neither

party contended that the arbitrator had exceeded his powers, he
submitted that. for the Appeal Tribunal, mero motu, to find that the
arbitrator had exceeded' his powers .constitute an Irregulafity._ He

submitted that Klevansky was correct, to detarmine the servitude in

' C.1 and C.2 and also determine D.3 relating to the six columns that

had to be demolished, bearing in mind that there were a total of fifteen

" columns. He further submitted that if the applicant submissions is

accepted, this would mean that a total of-fifteen columns had to be -

demolished; This he argued, cannot be correct because this view will
be contrary to the expert evidence of H S Joubert and Pariner and Mr |

Reutener.

Finally he submiitted, that the conclusion, by'{the Appeal Tribunal that

- the arbitrator had exceeded his mandate, ,ndtwi'ths"(andin'g any cross-

appeal by the applicant is also correct because setting aside of D.3 by

the Appeal Tribunal without giving any direction regarding the

demolition of strictures on the first respondent's property resulted in

~one of the issues in the terms of ~réference'remalnlng undecided. He

argued, that because of this error or irregularity, the matter should be

remitted to a newly constituted Appeal Tribunal to properly ventilate all

. the issues. | do not agree
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‘_On my reading of the awa‘r,d, the Appeal Tribunal did not make any

award which was in conflict with or deviated from the court order. The
Ap;;eal Tribunal interpreted the court order by Jajbhay 'J, correctly to
mean that there was only one issue before Klevénsky and that once
tﬁat issue had been qetefmine‘d, paragraph 10 of the court order
became operative. The..argun'\ent by l;'incus, that the parties expanded

the issues through the minutes, pleading and submissions by counsel

the arbitration hearing cannct stand. | am fortified in my view by the

fact that the respondents’ counsel at the arbitral hearings dissociated
himself from the éubmission made by counsel for the applicant. At
page 118 of the record, He afgued that the coﬁrt order was clear and
that part of the détermination of the three dimensions as contemplated
in pafagraph 2 of the order entail.demolitio'n. lﬁ the circumstances |
agree wifh Mr S‘lomowitz,. that the respondents’ present stance is
opportunistic and cannot be correct. | am therefore nlét persuaded that

the Appeal Tribunal erred or cdmmitted an irregularity in this matter.

Whether the court order had been expanded or widened

- [28]

‘Mr Pincus submitted that, the parties by their conduct and expréssion

decided to widen or expa’nd the issues, In support of his proposition, -

he argued that the submissions made by applicant’s counsel at the

- arbitral hearings when he argued for the demolition of the pillars clearly

indicate that the issues had been enlarged. He further submitted that

the conduct of the parties at the arbitral hearings in calling all experts to
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assist 'K!evensky with the determination of the servitude, according to
its -area, extent and dlmenSIon also indicated that the issues had been .
enlarged or expanded. He subm[tted that, support for the fact that the
issues, had been enlarged was also strengthened by the fa'et that
Klevansky found the servitude proposed by the expert Mt Pather in
Annexure “L.3" least edmbersome. He argued' furtner that, even-if it
may be assumed, that the arbitrator's mandate did . not extent to
demolition,. the scope of'teferenee was enlarged by the pa'rties to
include that issue either expressly or tacitly.. As authority for his
proposition he referred me to the judgment of Corbett J (es he then
was) in Allied Mineral Development Corporabon (Pty) Ltd v Gemsbok
Viei Kwartsiet 1968 (1) SA 7 at 14/15:

“Upon respondent’s behalf it was submitted by Mr. Steyn that, even if
clausa 12 itself did not cover the dispute- as to validity, the parties
themselves had expressly or, alternatively, tacitly vested the arbitrator
with jurisdiction to decide this issue. In this connection counsel

~ referred to the aforementioned letter of 14" December, 1966 written by
applicant’s attorney to resporident’s attorney in which they ask that ohe -
of the contentions as to the validity of the second agreement be
included in the statement of reference and fo clause 5 of the latter
document which includes both the contentions as to- va/ldlty relied upon
by applicant. Counsel also referred fo various passages in the affidavits
before the Court from which it is clear that the issue as to validity was
fully arqued by both parties at the hearing before the arbitrator.

-In my view, this submission is sound. An examination of the statement
of reference leaves me in no doubt that the parties, acting through their
legal representatives, agreed that the arbilrator should determine the
question of the validity of the second agreement. This agreement is to |
be found in the statement of reference itself. In para. 56 the issue of
validity is pertinently raised by the parties and para. 6, which sets for
various other disputes, commences with the words ‘in the event of the
said notarial Iease being found to bé valid and effective

Itis clear fo me that these words mean, and were intended to mean, in
the event of the notarial lease belng found by the arbltrator to be Valld
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and effective. This establishes beyond doubt that the parties submitted
the issue of validity for decision by the arbitrator and their subsequent
conduct in advancing argument ~ through their counse/ ~ upon this
issue to the arbitrator shows that this is precisely what they intended to
do'll . .

In response ,to‘ the afoyesaid submissions, Mr Slomowitz argued

vigorously that if the: respondent wanted to vary or set aside the court

order, it should have brought the ﬁecessary application in terms of the -

rules of court and that it js improper fo argue that the court. order had

been varied by submission from applicant’s counsel, more particularly

since the respondents’ counsel at the arbitration hearings clearly
dissociated himself from the applicant's counsel's submission
regarding the demolition. As authority for his submission he referred

me to the judgment of Ex Parte Venter and Spain NNO 1982 (2) SA 94

D&CLD at page 101 A-D " He argued that in the absence of any

express waiver by the applicant, it is wrong to contend that the issues
had been expanded. As authortty for his proposition he referred me to
Harms, Amler's Precedents of Pleadings fifth edition at bage 414 and

the cases referred thereto.

In my view, the onus rests upon the party relying on the waiver to
allege and prove the waiver on a ‘balance of probabilities. See
Feinstein V Niggli and Anbther 1987 (2) SA at 698 F-H where Trollip JA

said the following:

“The party alleging ‘a walver of a contractual right retains thmugh.oc'It
the proceedings the overall onus of proving that the other party had full

knowledge of the- right when he allegedly abandoned it (Laws v
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Rutherford 1924 AD 261 at 263; and cf Netlon Ltd and Another v
Pacnet (Ply) Ltd 1977 (3) SA 840 (A) at 872G-873H and authorities
there cited). . And election generally involves a waiver: orie right is
waived by chodsing to exercise another right which is inconsistent with-
the former. Indeed, election and waiver have been equated as being .
species of the same general legai concepi”. T

The defence of waiver must be pleaded. It is onll'y under exceptional
circumstances ’tha"t the court Will.consider the defence in the abs:ence
of proper.pléadings. Such_circumstances do not exist in this matter
“neither has ‘counsel for tHe respondents drawn my éftention to any.
See also Montesse Township and Investmentborporation (PTY) Ltd
and Another V Gouws NO and Another 1965(4) SA 373 (A) st page
381 A-D, Beysis JA said the following: |

“Unless the defendants are therafore able to show affirmatively thef the -
plaintiffs have either expressly or by their conduct abandoned their
common law remedy; the argument based on election, if | may call it
that, must fail. In Moyce v EstateTaylor; 1948 (3) S.A. 822 (A.D.),
Davis AJ after saying at page 829 that: - L

‘election seems to me to stand a\on exactly the same ‘footing as
waiver: it js indeed a form of waiver”, : . :

Affirms that the onus of proving waiver is on the party alleging it. The
defendants did not plead a waiver and not surprisingly, the matter was
not investigated'in evidence. We are therefore faced with.the position
with which this Court was confronted in Collen v Rieforitein Engineeting
Works, 1948 (1) S.A. 413 (A.D.), in which Centlivers AJ had this fo say
- at page 436: . : ' o
"Apart from the fact that it. would be too late, -in the absence of
pleadings alleging waiver and in the absence of any contention of
walver before the trial court, to raise the defence. of wajver before an
appellate tribunal, it should be pointed out as Innes CJ stated in Laws v
Rutherford, 1921 A.D. 261, that the onus of proving waiver is strictly on
the ‘party alleging it and he must show that the other party with full
knowledge of his right decided to abandon it, whether expressly or by
conduct plainly inconsistent with an intention to enforce jt”

In my opinion there is no foundation for the argdmént 'now 'édvanced
for the first time. A further submissjon was that the plaintiffs did not act -
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Jomtly in cancelling the contract. This is also a point which was raised ',

for the first time on appeal, and that berng so, one looks in the first
place to see if it was pleaded”..

In the present matter, no such evidence exist, that applicant waived or

abandoned the court order either expressly or ia'citly.

In my view the necessity of cal‘lin'g experts to inter alia assist Klevansky

to determine the area and extent of the servifude did not have the

. effect of expanding ‘or widening the issues but was consistent the

(28] -

parties appreciation 'that to prove what was reasonable they had to
show what had to be demolished or not. Similarly, [ am also. not
persuaded'that applicant's couns'el's submissions at,the arbitral
hearing constltute a waiver by the applicant that the issues had

accordmgly been wrdened and the court order no longer operative.

The applicant's qqunsel's submissions at the arbitral are not binding on
the applicant, In the absence of any express waiver particularly since

" the court order by Jajbhay J is clear and unambiguous.

Another factor which militates against the r_es'pondents, is the allegation

made in the answering affidavit that Attbrney. Singer did not hayef the

" authonty to bmd the respondent at settlement negotlatlons This

argument has no: ment because the:issue of lack of authorlty was never

raised at all arbitral heanngs and the respondents failed to take any

' steps to vary or set aside the court order which it considers to have .

beeh agreed to -by Mr Smger without its authority. | agree with Mr -

Slomowitz that these submissions are unfoimded and falls. to be

PAGE 38/55



17/05/20807

13:08 +27113375162 4 pip wLp

127113375162

17

rejected. - See Paramount Stores Ltd v Hendry 1957 (2)-SA 451 (W) at
452E:

. It I8 by no means clear to me that it is the law in South Africa that
an attomey has either implied or ostensible authority to bind his client

by agreeing fo a compromise. But assuming that an.attorney would

normally have such authority, find it quite easy to conclude on the

papers that on the applicant's own affidavits it is clear that it was known -
that the wife of the réspondent, 'before she could agree to a

compromise, "had to obtain or wished to obtain the respondent’
authority. The existence of that knowledge clearly negatives any

question -of implied authority or of ostensible authorlty, and | therefore '

find against the applicant on that issue.”

The aforesaid paragraph fortifies my view that the respondents’
submiésidn_ on attarney Sing:er's lack of authority has no. merit, more
particularly since the draft order of court was prepared by the

respondents legal representative and agreed to after Mr Singer had

taken instructions from the réspondents.

APPLICATION FOR REMITTAL

[30]

[31]

This brings me to the question whether the applicant should have
applied for the remittal of this matter to a newly constituted Appeal

Tribunal in terms of section 32(2) of the Arbitration Act No 42 of 1965.

The whole issue of rerhit’tal is infroduced by the respondent on the

baSlS that the apphcant has abandoned the judgment through

submission by its counsel at the arbltral hearing when he argued for -

the demalition of certain pillars. Mr Pincus submitted, that the issue

before the Appeal Tribunal, was the question of the demolition and’
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since that issue was not determined, the matter should be remitted to a

~ newly constituted Appeal Tribunal and argued that the applicant should

have done so. He further submitted that the court order by Jajbhay J
cannot be complied with without any remittal. On thé othef hand, Mr
Slomadwitz submitted that the remittal would be possible only if the

applicant had abandoned the judgment and was dissatisfied with the

"arbitral awérds. Having not done so, the applic‘ént clearly aligned itself

With the court order and arbitral awards. He submitted that the

applicant pertinently addresséd a letter tq Mr Singer, the respondent's
erstwhile attorney about the demolition, thus clearly indicating that it
has no inten’éibn of abandoning the judgment. | agree 'fully with this
submission. In my view, no proper basis has been established by the
respondent for the remittal of this matter to a newly constituted Appeal
Tribunal either py applicant or the respondent. Accordingly it is not

necessary to express' aﬁy view. 'regarding the application for

condonation in respect of the application for remittal by the

| respondenfs.

ENTITLEMENT TO SERVITUDE

182]

. The_question 6f the applicant's entitlement to a servitude first arose
'whén attorney Dasoo was mandated to register a servitude during May

2003. Applicant signed the necessary deed but for some inexplicable -

reasons, transfer of the ‘property was effected without the servitude,

thereafter. applicant sought -’:q. cancel the agreement of sale before
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Bruiders AJ but was unsuccessful, however, the learned judge found

that the applicant was entitled to a servitude.

The court order by Jajbhay J recognised the applicant’s right of
servitude and directed the arbitrator to determine the dimension of the
servitude to give reasonable access to the appllcant' This issue was

determined by Mr Klevansky Durmg the appeal trlbunal heanng, the

,respondents abandoned the- appeal- in respect of the C1 and Cc2
relatmg to the servitude, thus recognising the applicant's entitlement to .

'the servitude and making the lssue res jud/oata During argument both

cQunsels were in agreement about the applicant's entitlement to the

" servitude, the only bone of contentlon was certain clauses which after

argument was agreed upon as set out in Annexure 7" In the light of

the aforegoing it is my finding that the applicant is entitled to the

servitude as in Annexure “Z”.

CONTEMPT

' f34]

Cameron JA élonquen’dy expressed himself in Fakie v CCIl/ Systems

(Pty) LTD 2006 SCA 54 as follows:

"The dignity. and authom‘y of the courts as well as their functlons to
carry out their functions -should always be maintained. . The civil
contempt procedure is a valuable and important mechanism for

securing compllance with court order and survives consfitutiorial®

serating in the.form of a .motion court application adopted to
constitutional requrrements .
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' Against this baokground, it is trite that non compiiance with a court .
ordér constitutes contempt if it is mala fide and wilful. Mr Slomowitz,
with full vigour urged upon me to find the respondent to be in contempt, .
because they have de'liberate'ly disobeyed the court order by

 contending that no court order xists for demolition. Another reason,
he submitted for the contempt, is the respondent conduct in'contlnuing
to build on {he servitude area notwithstanding the court order and
arbitral awards. Respondents further élleged'iﬁ the answering affidavit
that they have removed three.(3) of the six (6) pillar# orderéd by the
a"rbitrator, yet again omitted to disclose to the court that they had
erected three other billars in the area determined by the arbitraftor. In
reéponse. Mr Pincus submitted that the respondent acted on the advice

~of its legal represen{atives including Sehior counsel, which they poﬁa
fide believed to be correct, As a result- of the aforesaid .éc.ivice,"he
-argued that the respondents failure to give effect to the court order and
arbitral awards cannot be said to.be mala fide. 1 égree with Mr Pincus.
The main issue in this matter relates to iﬁterpretétioﬁ bf the ‘court order,
tﬁe fact that the court order was interpreted differently by counsels at
the arbitration hearings clearly indicate to me that the cénduct of the
respondents was not mala fide. Furthermore, even the apbiicant‘§
c.oimsel Mr Bhana a{ the arbitration hearing argued 'fo_r'a different -
interpretaﬁ'on. Even at the prlesent .hearing both counsels, assérted and
attached differeh;c me.aning énd interpre.taﬁon_ to the court order and

arbitral awards. l'am therefdre not persuaded that the applicant proved



17/@5/2007 13:88  +27113375162 4 DIP WD
127113375162

PAGE 43/585

21

that the respondents acted, deliberately or mala fide by disobeying the

court order.

COURT'S DISCRETION

[351 - Mr Pincus I.in support of his argument against demolition, argued that
the discretion sh.ould be exercised in favour of the first respondént,
because ﬁonellof the experts at the arbitration heérlng contended that
the demolition was réaéonably necessary aﬁd to demolish all 'structures

- would resutt in the demolition of a portion of the building itself, which is
situated on the servitude area, which abplican’c has never contended
sought to be demolished. He submitted that to order demolition, the
entire building would collapse and 'respondent will suffer 'H'eavy '
financial losses. Furthermore, he submitted that noprejudice will be
suffered by the- app‘licant' if 'sqch a relief is not granted and accordingfy

urged ‘ufaon.me to order damages instead of demolition.:

[36] In response, Mr Slomowitz argued that thé 'court.order is clear, and
“absent any waiver, effect ﬁust be given to 'paragraph 10 of the court
ordér in terms’ of which 'the respondents ﬂnderto’ok to rehové’ é!l'the
structures encroachlng upon the servitude. He argued that once Mr ’
Klevansky, had de’termmed the serv:tude in C1 and C2 of his award,
which the respohdent have not appealed against, the court order must
be given effect to 'and. cannot be set aside without aﬁy application by

- the respondent. He further argued that the respondents failed to. make
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a.case that the costs of removal would be gxéessive in comparison

with the advantages which the applicant would obtain as a result of the

removal. See MNaude.v: Bredgnkamp 1952 (2) SA (O) 452 D-F.

Ancther compelling reason against the respondent, is that the,

respoendents deliberately continued to build on the servitude area
de’spite the court order and arbitral awards. 'Again | agree with Mr

Slomowutz tHat it is a fallacy that the entire buxldxng will collapse if the

’demolmon is granted In my view C1 and C2 of Klevansky's award

clearly delineated the area and dimension of servitude COnéequently

any structure encroaching, must be demolished in terms of the court

order. - During argument | asked Mr Slomowitz about the difficulty in

carrying out any demolition, he assured me that the respondents or the
sheriff can easily ascertain the area of encroachment by following

Klevansky's award. Again | agree with Mr Slomowitz on this point.

~ Counsel for both parties were in agreement that the successful party

would be entitled to costs, including the costs occasioned by the

‘ emp!oyment of two oounsels S:nce I consider this to be a fair costs

order, that is the order | propose to make

. ORDER

'.pm,

| grant the following order:
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Authorising  and empowering  the applicant, under the
supervision of the sheriff of this Honourable Court, to demolish
all structures in the deﬂned servitude area, being. the area
demarcated by the pomts AB,C and D of survey diagram
number 4884/2005 relatmg to Erf 98 Crown North Extension 1
as depicted an annexure "A" hereto and points AB,C and D of
survey diagram 4886/2005‘ r,e!atfng ‘tb Erf 99 Crowﬁ North

Extension 1 (as dépicted on Annexure 'B” hereto);

Authorising and empowering the applicant to enlist the services
of profeSsxonal demohshers and/or archltects and/or engineers

to give effect to the demolition order;

' Ordering the first respondent to pay all costs assdciated with the

demolition, including the costs of the. shenff of this Honourab!e

court; .

Ordering the first respondent to sign the Notarig| Deed of

Senvitude, being _Annexuré 2" hereto (“the Notarial Déed of

Servitude”) and to do 4l things necessary for the purpose of
reglstratlon of the Notanal Deed of Serwtude in terms of the
Deeds Registries Act No 47 of 1937 (“the Act"), within 10 (ten)

days of the date of the granting of this order;
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' Authorising -and empowering the sheriff of this Honourable Court

to sign the Notarial Deed . Servitude, and to do all things

necessary for the pﬁrpo,se of registration of the Notarial Deed of

Servitude in terms of the Act, in the event of the first respondent

not'compiying with the relief ordered in paragraph (iv) supra;’

D:rectmg the second respondent to furmsh its writfen consent for -

the registration of the Notarial Deed of Servitude within 5 (ﬂ've)

days of the date of the granting of this order;

‘Auth'orising and empowering the sheriff of this Honourable court

to sign the consent required from the second respondent in

order to permit the applicant to.proceed with the registration of

the Notarial Deed of Servitude, In the event of the second
respondent not complymg 'with the relief ordered in paragraph

10 above:

The application for contempt against " the respbndents is

dismissed.

COSTS

ix}

Directing the first and third respondents jointly and severally, the
one paying the other to be absolved, to pay the costs of this
apphcatxon mcludlng the costs occasuoned by the employment of

two counsels.
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| MR G MYBURGH SC
instructed by - . BICCARI, BOLLO & MARIANO INC
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~ Date of Judgment = 14 NOVEMBER 2006
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Protocol No

NOTARIAL DEED OF SERVITUDE

" BE IT HEREBY MADE KNOWN THAT :

On . - JUNE 2005 -

before me

-

~ STANLEY BRASG
N'ota:y' Publié, by lawful authority, duly admitted and sworn, practis_.ing,at Johannesburg,

Province of Gauteng; and in the presence of the subscribing Witnessés; personally came and

appeared

A MoA e e s O
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SYLVIA ALVIRA ANN ELLETT

she being du!y authorised thereto under and by virtue of a Power ofAttorney granted to her
at JOHANNESBURG on " JUNE 2005

by .

1 CHUNG FUNG (PROPRIETARY) LIMITED .

 NO. 2002/027288/07.

(hereinafter referred to as “the Owner”)

therein represented by PAK MAN LAM

_he being duly authonsed thereto by virtue of a Reso!utron of the board of Drrectors of the :

owner passed at JOHANNESBURG,on JUNE 2005; 1

which said power of attorney and resolution have heen exhibited to me the Notary, and now’

remain filed in my Protocol.

AND.

-SYLVIA ALVIRA ANN ELLETT -

she being duly authorised thereto undar and by virtue of a Power of Attorney granted to her-

atJOHANNESBURGon - JUNE 2005

by

2 EPWIN ESTATES CC

PR am e e =
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" NO. CK1986/010910/23

(hereinafter referred to as "Epwin”)

 therein represented by FAIZEL MOHAMED ISMAIL
" he being duly authorised thereto by virtue of a Résolqtion passed at a meeting of the

Members of Epwin held at JOHANNESBURG on JUNE 2005,

which said power of attorney and resolution have been exhibited to me the Nofary; and now

remain filed in my Protor;ol; ’
A AND THE APPEARER DECLARED THAT -

1 The Owner is the registered owner of -

14 ERF98 CROWN NORTH EXTENSION 1 TOWNSHIP

‘Registration Division LR., Province of Gauteng-

1

- MEASURING 7755 (SEVEN THOUSAN’D SEVEN HVUNDR'ED AND FIFTY FIVE)

Square Metres

1.2 . ERF 99 CROWN NORTH EXTENSION 1 TOWNSHIP

Registration Division I.R., Province of Géuteng'

MEASURING 1, 0981 (ONE comma NOUGHT NINE EIGHT ONE) Hectares
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'BOTH held by Deed.of Transfér No T45683/2003 which properties are notarially tied

. and regarded as one property for all intents and purposes;

(‘the Servient Property’)

2  EPWIN is the registered owner of —

ERF 213 FORDSBURG TOWNSHIP

Régistration Division L.R., Province of Gauteng .
MEASURING 1074 (ONE THOUSAND AND SEVENTY FOUR) Square Metres’
HELD by Deed of Transfer No T6846/1944

(“the Dominant Propety”)

3 The Dominant Property and the Ser\'{ient Property are adjacent to each other and share
© acommon boundary | , ) |
4 In ’cerms of an arbitration award made by the arbitrator W H Klevansky on 15 Apnl 2005,
- the Dornmant Property is entl’dad toa servxtude of accessl‘mnd right of way over the
Sennent Property, as wm more fuﬂy appear from the-sald arbltrators award and |t'

dlmensxons as set out in prayers C1land G2 thereof read together with annexures L3 and

1.3-1 'chereto.
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5 Tosecure thé rights to which the Dominant Property is entitled, the Owner is obliged to

5 .

incorporéte the details of the servitude in a notarial deed and to cause the same to be -

-registered,agalns,t the Owner's title deed to the Serviient Prdperty.

NOW THEREFORE, - . .

The OWNER hereby gives and grants to EPWIN, a pefpetual'séwitudé of right of

way fjipand access over a portion of the Servient Property being 915 (NINE |

HUNDRED AND FI'FT.EEN) sgquare -metres in .extén’c represented by the figure

ABCDEFA on Diagram 8.G. No /2005 heralnto annexed and to a height

of 5,95 (FIVE coma NINE FIVE) metres, (‘the servitude-area”) with the right to

EPWIN to use the servitude area in perpetuity.

This notarial deed shall be registered as a servitude aéainst the CWNER‘S title deed

to the Servient Property and shall be binding upon the OWNER, its successors In title

or assigns.  The OWNER hereby undertakes to im"orm'any 'prc.hase,r, lessee or -

- csccupielr Qf the Servient Property of the @érms hereof. ‘

. NAo consideration s-héll be payablé by EPWXN for the grant of this servitude.

The costs of preparation, éxecution and reglstration of this deed and of any

necessary diagram shall be paid by the Owner. .

PAGE 54/55



17/@5/2687 13:88  +27113375162 4 DIP wLD PAGE 55/55
' 127113375162

" AND the said appearér in his capaclty aforesaid, declafed in thé nameé and on behalf of
EPWINto accept the grant of the nghts and the servitude herembefore set forth agreemg on
behalf of EPW(N to fulfil all and smgular the condltuons nmposed upon EPWIN subject ta .

whlch this servitude is granted.

" THUS DONE AND EXECUTED at JOHANNESBURG on the day, month and’ year flrst -

aforewntten in the presence of the understgned witnesses.

AS WITNESSES :
1
for the OWNER
2
fot EPWIN
QUOD ATTESTOR

NOTARY PUBLIC



