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w;-:n^\Tn is KOJ APPLICABLE 

In t h e ma t te r b e t w e e n 

JOSEPH M A B A Y O NDHLELA Appe l l an t 

and 

T H E S T A T E Responden t 

J U D G M E N T 

WILL IS , J : T h e appel lant w a s p r o s e c u t e d in t h e Regional Cou r t held 

a t J o h a n n e s b u r g o n the f o l l o w i n g cha rges : 

Coun t 1 : Cor rup t ion in c o n t r a v e n t i o n o f sec t i on 1(i){b) read 

w i t h sec t i on 3 o f t h e Co r rup t i on A c t No. 9 4 o f 

1 9 9 2 ; 

C o u n t 2 : Fraud; 

C o u n t 3 : Fraud 

C o u n t 4 : Fraud 

Sneller Ve rba t im / I ks 

IN THE HIGH COURT OF S O U T H AFRICA 
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C o u n t 5: Fail ing to d isc lose a mater ia l in te res t in a con t r ac t 

in c o n t r a v e n t i o n of sec t ion 2 3 4 ( 4 ) read w i t h 

sec t ion 4 4 1 ( e ) of the Compan ies A c t No . 6 1 of 

1 9 7 3 . 

T h e appel lant w a s rep resen ted by counse l du r ing t h e tr ial in the 

c o u r t a quo. The appel lant p leaded n o t gu i l ty to t h e charges and 

e lec ted no t to d isc lose t h e basis o f his de fence in t e r m s o f sec t ion 

11 5 o f t h e Cr iminal Procedure A c t No. 51 o f 1 9 7 7 , as a m e n d e d . 

A n app l ica t ion fo r the appe l l an t ' s d ischarge in t e r m s o f sec t i on 

1 7 4 o f t h e Criminal Procedure A c t a f ter the c lose of t h e S ta te ' s case 

w a s d i sm issed . The appe l lan t t h e r e u p o n c losed his case w i t h o u t 

t ender ing any ev idence. 

T h e appel lant w a s a c q u i t t e d on c o u n t 1 , t h e co r rup t i on coun t , 

b u t c o n v i c t e d of f r aud in respec t of c o u n t s 3 , 4 and 5 and c o n v i c t e d 

o f c o n t r a v e n i n g sec t i on 123(41 read w i t h sec t i on 4 4 1 ( e ) of t h e 

Compan ies A c t 61 o f 1 9 7 3 in respect o f c o u n t 5 . 

T h e appel lant w a s s e n t e n c e d as f o l l o w s : 

C o u n t 2 : 15 m o n t h s ' imp r i sonmen t 

C o u n t 3 : 9 m o n t h s ' i m p r i s o n m e n t 

C o u n t 4 : 1 2 m o n t h s ' i m p r i s o n m e n t 

C o u n t 5: R5 0 0 0 or 3 m o n t h s ' i m p r i s o n m e n t . 

T h e appe l lan t n o w appeals aga ins t t h e a fo resa id c o n v i c t i o n s and 

s e n t e n c e s . 

The learned mag is t ra te gave a ve ry c o m p r e h e n s i v e j u d g m e n t 

re lat ing t o the conv i c t i on of t h e appel lant and acco rd i ng l y , in m y v i e w . 
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it is unnecessary to analyse in any g rea t deta i l the ev idence w i t h 

regard to th is ma t t e r . 

The appel lant w a s a Director of T ransne t f r o m November 1 9 9 4 

to A u g u s t 1 9 9 7 . The case in c o u n t s 2 , 3 and 4 relates to the 

submiss ion of r ec ru i tmen t fees (and the p a y m e n t thereo f ) to Transnet 

by In Search Prac t i t ioners CC for serv ices a l legedly rendered by In 

Search f o r the r ec ru i tmen t o f Dr M k a t s w a as genera l manager (Human 

Resources) , M r Vi lakazi as Execut ive Di rector in the Of f ice of the 

Deputy M a n a g i n g D i rec to r and Mr Mt in i sa as Gove rnmen t and 

Par l iamentary L ia ison Of f i cer . 

The appe l lan t concedes tha t the ev idence of the State 

w i tnesses w a s n o t cha l lenged in c ross -examina t i on and " there is no 

reason no t t o a c c e p t the ev idence of t hese w i t n e s s e s as c red ib le" . As 

the appel lant w a s rep resen ted by counse l a t b o t h his tr ial and in the 

appeal and he h imse l f dec l ined to t es t i f y , one c a n safe ly and cor rec t ly 

accep t the ev idence of the State w i t n e s s as be ing t rue . Ex facie the 

record of the ev idence th is also appears to be co r rec t . It is not in 

d ispute t ha t In Search Pract i t ioners CC did no t in f a c t render the 

serv ices in ques t i on to T ransne t . 

The appe l lan t had prev ious ly appeared at a d isc ip l inary inquiry 

re lat ing to t hese issues convened by T ransne t . T h e record of these 

proceedings w a s avai lable bu t un fo r tuna te l y the person responsib le for 

the t ranscr ip t ion had s ince died and A d v K g o m o t s o Moroka w h o 

appeared in t h a t d isc ip l inary enqui ry as a jun io r counse l test i f ied 

relat ing to the ev idence t h a t occur red the re in . A d v M o r o k a gave 

damn ing ev idence t ha t the appel lant a d m i t t e d t ha t he k n e w of and 
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w a s i ns t rumen ta l in processing the p a y m e n t s IN ques t ion . He also 

k n e w tha t IN Search Pract i t ioners pe r fo rmed no serv ices in the 

se lect ion o f t h e emp loyees c o n c e r n e d . The appel lant had been 

represented b y c o u n s e l dur ing tha t d isc ip l inary inqu i ry . Acco rd i ng l y , 

in my v i e w , t h o s e admiss ions w h i c h w e r e made at the d isc ip l inary 

inquiry w e r e c o r r e c t l y accepted by the learned magis t ra te as be ing 

admissib le IN e v i d e n c e . Clearly t hey we re m a d e f ree ly and vo lun tar i l y . 

1 canno t f a u l t t h e conv i c t i ons on c o u n t s 2 , 3 and 4 . 

In so fa r as c o u n t 5 is conce rned , it is c lear tha t the appel lant 

received R 6 8 2 5 0 2 0 , 3 0 as commiss ions f r o m Credi t Life M a n a g e m e n t 

Services (Pty) L td ( "CLS") and/or Electro Spor t {Pty} Ltd (of w h i c h he 

w a s a d i rec tor ) and w h i c h arose f r o m a h igh ly lucrat ive funera l 

scheme IN w h i c h T ransne t , XP Brokers , A f r i c a n Life and CLS we re 

invo lved . M r v a n V u u r e n (who had been genera l manager of Human 

Resources a t T r a n s n e t at the t ime) t e s t i f i e d , unsurpr i s ing ly , t o the fac t 

tha t the p a y m e n t of these commiss i ons , wh i le The appel lant w a s a 

d i rector o f T r a n s n e t , w o u l d be regarded as h igh ly irregular unless 

agreed to by T r a n s n e t (wh ich w a s not the case) . 

T h e appe l lan t has submi t t ed t h a t the re ex is ted no con t rac tua l 

ob l iga t ions or o t h e r w i s e b e t w e e n the appel lant in his capac i t y as a 

d i rector of E lect ro Spor t and XP Brokers or A f r i can Life Insurance. 

Sect ion 2 3 4 of A c t 61 of 1 9 7 3 reads as f o l l o w s ; -

" { ! ) A d i rec tor of a c o m p a n y w h o is in any w a y , 

w h e t h e r d i rect ly or ind i rec t l y , mater ia l ly in terested 

in a con t rac t or p roposed con t rac t referred to in 

subsec t ion (2) , w h i c h has been or is to be entered 
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into by the c o m p a n y or so b e c o m e s in terested in 

any such con t rac t af ter it has been entered in to , 

shall declare his in terest and fu l l par t icu lars thereof 

as prov ided in th is A c t . " 

The appe l l an t ' s counse l seems to be say ing t ha t as there w a s no 

con t rac t b e t w e e n Electro Sport (and for tha t ma t t e r , CLS, XP Brokers 

or A f r i can Life Assurance) and the appel lant en t i t l ing h im to p a y m e n t , 

the f a c t t h a t he received p a y m e n t of R 6 8 2 5 2 0 , 3 0 is i r re levant . I 

d isagree. The unavoidable in ference (especial ly in the l ight of his 

fa i lure to tes t i f y ) is tha t he w a s being rewarded fo r his role in ensur ing 

tha t T ransne t w a s a par t ic ipant in th is h igh ly lucrat ive funera l s c h e m e . 

He did no t d isc lose this in terest . 

A c c o r d i n g l y , I w o u l d d ismiss the appeal against t h e conv i c t i ons 

on c o u n t s 2 , 3 , 4 and 5. 

In so far as sen tence is conce rned , the learned mag is t ra te once 

again de l ivered a very carefu l j u d g m e n t . He referred inter alia t o the 

w e l l - k n o w n case of S v Sadler 2 0 0 0 (1) SACR 3 3 1 (SCA) and in 

par t icu lar paragraphs 1 1 , 1 2 , 13 and 14 thereo f . The th rus t thereo f 

is the f a c t t ha t an accused person is a f i rs t o f f ende r and has 

c o m m i t t e d a w h i t e col lar cr ime and is no phys ica l danger to soc ie ty is 

not su f f i c i en t reason no t to impose a cus tod ia l sen tence . The learned 

mag i s t r a te care fu l l y cons idered a range of f a c t o r s , inc lud ing the report 

of W i l na S tander w h i c h w a s handed in as ev idence . She , w h o is a 

social w o r k e r , also test i f ied dur ing the tr ial in m i t i ga t ion of sen tence . 

It is c lear f r o m th is report tha t the appel lant s h o w s no remorse or any 

ins ight in to his misdeeds . He g ives Ms Stander an excu lpa to ry vers ion 
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w h i c h shou ld have been g i ven in his tr ial on the mer i t s and w h i c h is 

i ncons i s ten t w i t h the ev idence . T h e f o l l ow ing appears in the repor t : -

"Die besku ld igde hou vo l da t hy op geen s tad ium horn aan 

kr iminele gedrag sku ld ig gemaak het n ie" and 

"D ie beskuld igde hou s teeds vo l dat hy horn nie aan m isdad ig -

p leg ing sku ld ig gemaak het n ie . " 

In the case of S v Sadler (supra) at para 1 4 t h e learned Judge 

says : -

"He did all these t h i ngs in order to ingra t ia te h imsel f w i t h 

cer ta in cus tomers o f t h e bank and to e n r i c h h imse l f , " (my 

emphasis) 

In his j u d g m e n t the learned mag is t ra te says the f o l l o w i n g : -

"The re is no ev idence t h a t y o u bene f i t t ed f inanc ia l l y , d i rec t ly or 

ind i rect ly , f r o m the c o m m i s s i o n of these c r imes . Th is is in v i e w 

o f t h e c i r cums tances of th is case n o t of g rea t i m p o r t a n c e . " 

Mr W o l f a a r d t , w h o appears f o r the S ta te , accep ted t h a t it w a s cor rec t 

t h a t the re w a s indeed no ev idence t h a t t h e appel lant bene f i t t ed 

f inanc ia l l y d i rect ly or ind i rec t ly f r o m the c o m m i s s i o n o f the c r imes. 

W h e n t h e learned mag is t ra te said t h a t in v i e w of t h e c i r cums tances 

o f t h e case , the f a c t t ha t the re w a s no ev idence t h a t the appel lant 

bene f i t t ed f inanc ia l ly , d i rec t ly or ind i rec t ly , f r o m t h e c o m m i s s i o n of t h e 

c r imes in c o u n t s 2 , 3 and 4 , he d id , in m y o p i n i o n , t o th is l imi ted 

e x t e n t , c o m m i t a m isd i rec t i on . Tha t there w a s no f inanc ia l benef i t to 

t h e appel lant is indeed a ma t te r of impo r t ance . 

Fur thermore , a l t hough the learned m a g i s t r a t e ' s j u d g m e n t is a 

ca re fu l one , he did n o t per t inen t ly cons ider w h e t h e r t h e appel lant 
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should serve his sen tence sub jec t to the prov is ions o f sect ion 

276 (1 )(i) of the Cr iminal Procedure A c t No. 51 of 1 9 7 7 , as amended . 

I accept t ha t no j u d g m e n t can be per fec t and all embrac ing . 

Never the less, t h e prov is ions of th is sec t ion are, in m y op in ion , of 

considerable i m p o r t a n c e and should no t easily be ove r l ooked . They 

provide t ha t w h e r e the sentence is one not exceed ing 5 years ' 

impr i sonment , t h e impr i sonmen t m a y be such t ha t the person 

sentenced m a y be p laced under cor rec t iona l superv is ion in the 

d iscret ion of t h e Commiss ioner . In m y op in ion th is is an excel lent 

provis ion to apply to o f fenders such as the appel lant precisely 

because it g ives t h e m every incent ive to co -opera te w i t h the excel lent 

rehabi l i tat ive s c h e m e s w h i c h are avai lable n o w a d a y s . These l imited 

misd i rec t ions, in m y op in ion , jus t i f y a l imi ted i n te rven t i on . 

A l t h o u g h the sen tences on c o u n t s 2, 3 , 4 and 5, individual ly 

and cumu la t i ve l y , are no t d is turb ing ly inappropr ia te , I am of the v iew 

tha t the prov is ions o f sec t ion 276 (1 )(i) should app ly . Mr Wo l faa rd t , 

w h o appears fo r the S t a t e , fair ly conceded t h a t th is is a case in w h i c h 

the prov is ions t h e r e o f shou ld apply. 

As the appe l lan t is on bail pend ing the hear ing of th is appeal , I 

consider it fa i r t h a t he be g iven a reasonable o p p o r t u n i t y to put his 

affairs in order and say his fa rewel ls before serv ing his sentence. 

I propose t h a t t h e fo l l ow ing order be m a d e : 

1 . The appeal aga ins t the conv i c t i ons and sen tences is d ismissed 

save to the l im i ted ex ten t tha t i t is d i rec ted t ha t the prov is ions 

of sec t ion 2 7 6 ( 1 )(i) of the Criminal Procedure A c t N o . 51 of 
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1 9 7 7 , as a m e n d e d , are to apply to the sen tence on all c o u n t s , 

name ly t h e impr i sonment is one f r o m w h i c h the appel lant may 

be p laced under cor rect iona l superv is ion in the d iscre t ion of the 

Commiss i one r . 

2 . The appe l lan t is to surrender h imse l f t o the Clerk of the Cour t , 

M a g i s t r a t e ' s Cour t , Johannesbu rg by no later t han 1 0 : 0 0 on 2 2 

Ma rch 2 0 0 6 w i t h a v i ew to serv ing the sentence imposed upon 

the appe l lan t . 

M A K H A N Y A , J : I agree. 

WILLIS, J : It is so ordered. 

COUNSEL FOR THE APPELLANT: MR F ROETS 

Ins t ruc ted b y : Law ley Shein 

COUNSEL FOR THE RESPONDENT A D V J L W O L F A A R D T 

DATE OF HEARING: 16 M A R C H 2 0 0 6 

DATE OF J U D G M E N T : 16 M A R C H 2 0 0 6 


