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DATc 10 

In the mat te r b e t w e e n 

C A S H P A Y M A S T E R SERVICES (PTY) L IMITED Plaint i f f 

and 

BESTCAST (PTY) L IMITED D e f e n d a n t 

15 

J U D G M E N T 

WILLIS , J : These are t w o related m a t t e r s in w h i c h t h e de fendan t had 

appl ied f o r secu r i t y f o r c o s t s . The d e f e n d a n t compan ies are re la ted 

and/or assoc ia ted compan ies . T h e t w o separa te app l ica t ions w e r e 2 0 

argued t o g e t h e r and f o r th is reason I shal l del iver a single j u d g m e n t . 

It is c o m m o n cause t ha t t h e p la in t i f f is i m p e c u n i o u s . Th is f a c t 

no t on ly appears f r o m t h e papers in t h e respec t i ve app l ica t ions but 

became par t icu lar ly apparen t dur ing the cou rse o f submiss ions in th is 

cour t . I t is c o m m o n cause that t h e p la int i f f w i l l no t be able to mee t 2 5 

a cos t order if s u c h is made aga ins t it and wi l l no t i tself be able t o 
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prov ide secu r i t y fo r cos ts . Perhaps no t ins ign i f i cant ly t h e p la in t i f f 

does not al lege t h a t i t wi l l no t be able t o f i n d o ther sources of secur i t y 

in t hese m a t t e r s . 

In t h e one mat te r t h e tr ial p r o c e e d e d in Oc tober last year and 

ran f o r s o m e n ine days w h e n the j u d g e in q u e s t i o n ' s avai labi l i ty ended 5 

and t h e m a t t e r accord ing ly w a s p o s t p o n e d sine die t ha t m a t t e r is 

t he re fo re par t heard . The p la in t i f f has no t m a d e any app l i ca t ions f o r 

t h e app l i ca t ion fo r secur i ty to be re fe r red t o t h e j udge w h o w a s seized 

of t h a t par t icu lar ma t te r namely t h e t r ia l a c t i o n . 

The respect ive app l icat ions are b r o u g h t in t e r m s o f sec t i on 13 1 0 

of t h e Compan ies A c t . Essent ia l ly the case o f the p la int i f f is t h a t t h e 

d e f e n d a n t in t h e t w o respect ive ac t i ons has de layed unnecessar i l y and 

un reasonab ly and unfa i r ly in b r ing ing these app l ica t ions fo r secu r i t y 

fo r c o s t s . To th is the de fendan t s have re to r ted t ha t i t had appeared 

to t h e m f r o m f inancia l s t a t e m e n t s o f t h e p la in t i f f f o r t h e year end ing 1 5 

2 0 0 3 t h a t t h e p la int i f f w a s in f a c t in a s t r o n g pos i t i on . 

Dur ing t h e course o f 2 0 0 5 it s ta r ted t o have conce rns as to t h e 

p la in t i f f ' s f i nanc ia l v iabi l i ty w h i c h c o n c e r n s increased in sever i t y un t i l 

t h e y reached a s ta te o f a larm w h i c h acco rd ing ly exp la ins t h e late 

b r ing ing o f t h e app l i ca t ion . It seems t o m e , w i t h o u t h a v i n g t o 2 0 

ana lyse in a n y g rea t deta i l , t h a t the d e f e n d a n t s concerns are and w e r e 

indeed jus t i f i ed . Tha t m u c h is appa ren t b y reason of t h e f a c t t h a t i t is 

n o w c o m m o n cause t ha t the p la in t i f f is impecun ious . Cer ta in ly the 

exp lana t i on fo r w h y it or ig inal ly cons ide red the p la in t i f f ' s f inanc ia l 

pos i t ion to be s o u n d is an accep tab le o n e and acco rd ing l y I do no t 2 5 

bel ieve t ha t t h e de fendan t ' s exp lana t i on f o r w h y t h e y b r o u g h t t h e 
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2 0 

app l ica t ions w h e n t h e y did can be d ismissed as being unreasonab le , 

undu l y de layed or unfa i r in all t h e c i r cums tances . 

Acco rd ing l y i t seems t o m e t ha t t h e on ly basis upon w h i c h the 

p la in t i f f has resisted t h e app l ica t ion has t o fai l and acco rd ing ly the 

d e f e n d a n t s in the respect ive ac t ions are en t i t led to s u c c e e d . The 5 

f o l l o w i n g order is, w h i c h is ident ica l t o b o t h the m a t t e r s is made in 

e a c h mat te r . 

1 . The respondent is o rdered t o f u rn i sh secur i t y f o r t h e app l icants 

in t h e above conso l ida ted ac t ions in s u c h a m o u n t as m a y be 

de te rm ined by the reg is t rar . 10 

2 . The respondent is d i rec ted to fu rn i sh secur i t y w i t h i n 10 days 

f r o m t h e date of de te rm ina t i on of the a m o u n t o f secur i t y by the 

registrar . 

3 . The p roceed ings in respec t of the ac t ions ins t i t u ted by the 

responden t under t h e above case numbers are s tayed unt i l the 1 5 

responden t has f u rn i shed t h e secur i t y d e t e r m i n e d by the 

regis t rar . 

4 . The responden t is d i rec ted t o pay the cos ts o f the app l ica t ion 

inc lud ing the cos ts o f t w o counse l . 


