lN THE HIGH COURT OF SOUTH AFRICA

TRANSVAAL PROVINCIAL DIVISION) | |
' " CASE NO: 26014/2005

in the matter between

DINGAAN HENDRIK NYATH =~ ~ Applicant

1" Respondent

: 2"" Respondent

utional Law - Ieglslat;on vahdlty of —State Llabmty Act 20 of 1957
.3 —affending Sections 34, 165(5) and 195(1)(f) of the Constltutlan ,
he 'Republic: of Sauth Afnca Act 108 of 1996 Sectlon 3 declared
unconstrtutlanal . ,
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o In thle matter the Applicant applied for an order thaf it be 'decla'red-
'  that Sectlon 3 of the State Liability Act, 20 of 1957, Is mconsmtent

with the Consﬂtutlon of the Repubﬂc of South Afnca Certam )

, 'an'clllary. rehef and costs were also sought. The motlvatlon- for the
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’,

application was the fact that the First Respondent hae failed to

‘effect payment to the Applicant In the amount of R31 7 000,00 in

terms of an order of this court.

APPLICANT'S POSITION:

5 m 2

Dunng August 2002 the Appllcant suffered extensrve "

burn wounds after having had a burnmg paraffm stove

“ thrown at hrm He suffered bums on hrs thorax -

‘,vabdomen both forearms and both tegs, the nght Ieg

bemg bumt on both the front and the back thereof He ]

| | was dlagnosed as havmg suffered 30% 2“" and 3“’ “
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‘ degree bum wounds

On 1 August 2002 he was admitted fo the Pretoria
Academic ‘Hospital for treatment where a central
venous line was rnoorreotly mserted Into the right

carotis oommunrs artery

On 2 August 2005 he was transferred to the Kalafong

Hospltal also in Pretona where there was a failure to

timeously diagnose the lncorrect insertion of the central

Venous lme.
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As a result of both the incorrect insemon of the central

venous line and subsequent omlssmns by . med;cal

personnel. at the aforesaid two hospltals, he suffered_a

. siroke and sever lef neriplegia

The Appllcant is married and has been found to be

tatally and permanently dlsabled by the lncndent He
: also needs full-tlme care and medlcal treatment His

: ‘wlfe works as a plzza baker at a Iocal eatery m Pretona

- per month T he: Apphcant only recelves a soclal grant

o : of R57D 00 per month The Appllcant and hIS W|fe llves

2.7
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tegether wnh thelr 4 minaor chlldran

The Applicant and his wife are unable to provide for

their dai'ly fiving expenSes‘ let alone medical and |egal

expenses,

On 25 July 2005 the Applicant instituted action against

the First Respondent based on the improper medical

care and treatment administered to him and claimed R1

496 000,00 as damages for the sequelae suffered and -

I8 /™ | [S{on ooy g g vy f ) i e s ) f W SIS b L B E L ETRR f . § semmm & ..

"from whlch she earns R 40@ QO plus RZO(J 00 QVertlme .




to be suffered in future as a result of his severe left

- hetniplegia. _

. The First Respondent entered appearance to defend .
and fi Ied a4 page plea ln October 2005 Save for ‘
‘ admissron of the rdentlty of the parttes and the
admrsolon of the Plamtlff to the two hosprtals in
B questlon. wrtuatly all the other allegatlons contarned in

. the Applrcant‘s Partloulars of Clanm were demed

Pursuant o “some. correspondence. the Firstb‘

| Respondent subsequently conceded the ments of the

o Applicant's aotlon on 24 Apnl 2008.
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The ouanturn portion of the 'tr_iat has bee‘n, set down for

 hearing on 23 May 2007.

On 27 July 2006 the Applicant's attorney wrote a letter
to  the Stat'e ‘Attorney, representing the First

" Respondent, claiming the following:

“We hereby natify you that due fo our client's

serious health condition, that is deteriorating,

o



W

gy v gy g g | gty Sy YRS pR g bum &

inten‘m treatment and medication is urgently

needed. As you ara well aware our client is not -

workmg and his w:fe is suppomng a family of four

chlldren, husband and [herselt] an R1 600 00 ”

--satary per manth

| Further to the above lt IS ewdent that Mr Nyath:
"can’t afford to pay for any mtenm treatment or‘]
' medlcatlon and is atso not ina posmon fo secure ,
, -any medroal experts and/or counset and aftamey' "

" _t'nanctatly, as he is not in a posrtron to contnbute_' .

~ any funds in: tms regard

We attach hereto as Annexure 'A“ an outlay of
costs which wrll be needed to cover treatment and o

medication together with further medical expert _

costs,

We hereby request an interim payment of

R317 700,00 within 14 days of this letter, failing.

which we will have no other alternative than to

approach court in this regard ... "

W



' "an actUary end modest ﬂgures for counsel and'
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- phys"’therap'st aﬂ _orth S

Further seftlement meetings were also suggested and
the annexure to the letter contatned"extenSive details

regardmg the need fcr lntenm treatment by a

. eccupational therapnst and a neurologlst as- well as
preparatton and reservattan costs for tnal Df the 3

gneurologist a bm-klnethetlst an mdustnal psychotogrst
‘attorney.

i On 3 August 2006 the State Attorney reported that the -

| Hv.matter has been referred to his chent bemg the Frrst |

surgeon, an .

213
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R@Spqndﬁnt‘. and that' the State Attorney expects that it T

waiId_hotlbe.necese:ary to proceed by way of Rule 34A

ot‘_the_Unifbrm Rules.

on 23 August 2006 the State Attarney had to 'repert as

folfows:

"“We refer to the abot_/e and to the numerous
telephonic convereatiOns between the writer and
yourself and we advise that your request for

interim payment was forwarded to our client

et e § e —.—— i e e
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| __'and the Ftrst Respendem was glven an extenston o '

togethier with the effect of your Rule 34A
~ application you intend to make. Atter all the

avenues were exhausted by the wnter fo canwnce

| that they Want to maka ane lumsum fsic], ey‘rnent' |

WhICh they are st:ll to maka in the form of ﬁnal o

satt!ement in the amount of RSOO 000 00 SR

-‘}Net surprtslngly, the settlement proposal was rejected

| 'Fnday 25 August 2006 J to respond fatllng wh:ch .

’ We have no altematlve than to bnng an appllcatlen m, -

215

2.16

)2 (AOCIRACHSCITCAR v ™)

) 'thls.regard.f' B

As no further reactton was forthcommg. an appltcatmn

in te terms of Rule 34A was Iaunched dunng September '

12006, served on the State Altorney during October'

2006 and came betote this court on 22 November

2006;

Yet again, no reactlon was forthcoming from the First -

Respondent and on 22 November 2006 Mabuse Al

ordered the First Respondent to make an Interim

[ VI ol B v Tt b e L T T O T
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payment to the Applicant in an amount of R317 000,00

.and to pay the Applicant's costs on an attorney an'd

client scale.

: Shortly hereaﬁer the Applrcant's attorney sent a cOpy of
the court order together wrth a Ietter dated 1 December :

| 12606 per regrstered post to the State Attorney Inthe

Ietter annexed to the court order the Respondent Is

reqUested to make payment of the aforesard amount .
'withtn 30 daye in terms of an unspeclt“ ied statutory

requirement The Ietter further contams the followrng

@ 34
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. warnlng».

Iy the event of not complying with thie order we

shall,proceed» with an application to compel, for

which application you will bear the cost as you did

in the above."

PRESENT APPLICATION;

Despite the aforesaid court order, the letter of demand |

.and the issue of the hardship of the Appltcant. as set .

out inthe papers then already filed of record, there was
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yet again, no reaction or indication that payment was

forthcoming from the First Respondent.

; .,Cansequentty the present apphcatton was launched on
| 21 Februaly 2007 and in comphance wnth the
prowswns of Umform Rule 10, the Second'
Respendent being the Mlnrster of Justice and‘
- Constttutmnal Development was jomed as belng the V‘
: natlenal executnve authonty responsrble for the

“ o admmtstratton of the State Ltabrllty Act No. 20 of 1957.

- In the present appltcatlon. the Apphcant sought an -

1=y

o order in. the fettowmg terms

o Ten o e T Iy

"2 [That if] is. declared that Section 3 of the
'State Llabrlrty Act, 20 of 1957 is mconsrstent
wlth the Canstrtutlon of the Republic of South

Africe-. ;

3 First Respondent is ordered to comply with
the court order dated 22 'Nove'mber 72'006
within 3 days of this order, failing which the

Applicant may approach this cqun"on the
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same. . - documents,  amplified = where

neceSsarx for an arder d'eclan‘ng the First

’Respondent to be rn contempt of court and o

“an: order commrttmg the Frrst Respondent ta' :

gaol far a perrod of 90 day ys

4 Costs ‘of surt ‘on the scale as between- '

‘ 'attamey and own clrent

‘ 'The Appllcant also sought in prayer 1 of the Notrce of
Motion, a rulmg on the non~comphance wrth rules

o regarding tlme penods and that the matter be heard as-

W

" one of urgency Desprte the apphcatlan quahfymg as

an Interlocutory oche in terms of the provisrons of Rule .

6(11 ) havmg been Iaunched for the grantmg of mtenm

~reliefina pendingl actron. ‘the Applicant has stil sought

as far as possible to comply with the directives of this

cou.rt regarcting urgent. applications as well as the
requirements as'set out In Luna, Meubelvervaardigers
(Etime): Bpk V'Makin's (.tla Makln's Ftrrnjture Menu-
facturersl 1977(4) SA 135 (W) So, }the Noti'ce of
Motlon provides for time penods for the dellvery of a

notice of intention to oppose as well as an answering
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affidavit  The notice period in respect of the first-

mentloned remained' at 5 days, as for applioations

| brought in the normat course of proceedmgs and the

”}perrod for the delrvery of.- answenng afﬂdavtt wasv o
shortened from 15 to 5 days In the crroumstances'v
however nothmg much tums on thls as desprte the ‘
| Iapsrng of the full 5 day penod for the deltvery of the
nottoe of rntentton to defend after servtce of the Notice: ;

- of Motlon on 23 February 2007 and the Iapstng of av
' further futt 15 court days untrl the date of heartng""'

'thereof on 27 Maroh 2007 (whlch date was also“

: answering aff dawt was delrvered by erther of the:'

Respondents

The Applrcant atso both together wrth the apphcatton

(@s pp. 5 and 6 of the paginated papers) and separately,

delivered a Notrce In terms of Rule 16A to the

Registrar, This notice sufficiently complies with the said

rule and reads as follows:

‘Be pleased to take note that the above Applicant

has lodged an application with this Honourable

I

: —r—'rndteated»lmthe Notrce of Motron) no notlcenor anyi,,,." N
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Court for, inter alia, an erder declaring $3 of the

State Liability Act No. 20 Of 1957 uncon-

- stitutional,

In teMé of the aforesaid section. no executidn

attachment or hke pmcess shall be lSSLIed agamst

xx “the Defendant or Respondent m any actlon or

o praceedmgs or agatnst any property af the state

R Appl:cant cantends that the praws:ons of the S |

aforesatd sectlon is tncons:stent w:th th'

daclared unponstrtut:anat. "

This notice, so | have been informed from the Bar, has

bean properly displayed on a notice board at court, Yet

again, hot surprisingly, it "elicl't,ed no response.

The application was inadvertsntly enrolled on the

- unopposed motion court roll and therefore came before

me. The papers were therefore read and prepared

dunng the course of proceedings as with all the other

"unopposed appltcatlons and, after consultatton with the

g

- Constltutton of South Afnca and shoutd be_- ’ B .
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Asemor Judge srttlng in urgent court, the matter remamed :

on my allocated unopposed motron court roll to be dealt

wrth msofar as necessary Havrng regard to the time

apphcaﬂon ttself as well as the Apphcant‘s urgent need _
- -‘for medtcal attentlon and treatment as wetl as the_

- N preperatton for a qUanturn trral of some megnrtude rn ’
- Iess than 2 months trme 1 was satlst“ ed that a sufﬂment

degree of urgency exrsted mentrng the hmlted non- |

' CF’“".P“E‘"C?:W‘?“ the Rules.

[,.;,|t further appeared that theRespondents._,represer_tt.ed
'- by the State Attorney. had the reqursrte knowledge of o
, the court order referred to In paragraph 2 16 supra. the
o present appllcatton as Welt as the |ssues rarsed therein
_and expressly summansed in the aforesard Rule 16A

notlce. The reason for this ﬂndtng_, is the following: At

the ‘hearing of the applteation,vl was “handed the

following:

371 A handwritten note from the State Attorney,

which read as follows:

jdy referred o above regardmg the,} L o

g
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“With reference to the ébOVe WG {ransmit

herewith a duly cértiﬁed court order whr‘ch '

has been forwarded ta the accounts

‘department to process paymant whrch-. -
payment wrll reflect in your bankmg;
account m a perrod of 14 days from the
date herefore (sm) ln Irght of the above '
we request that the appllcatran be’: |

”pastponed pendlng the exprry of 14 days o

: penod o

3 15 2 V—A~cepy ef the arder Was also annexed to.the, -

aforesaid handwrmen note both of whlch had .

ibeen faxed to the Apphcant's attorneys of

record The copy of the order bore an mternal

processing  stamp of ec_ther the Flrst‘

- RéspOndeﬁt or his attorney and which
| ‘pur'porte.d to certify that paymenf of the é_mount
of the interim order can be rhade. ‘This was,
* agaln significantly, dated 12 March 2007, that s
rﬁ'oré than 14 days before the_ hearing of the

application.
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3.7.3 Atelefaxed letter by the Applicant;s attorneys in.

response to the aforesaid, which reads as

follows:

“‘The abbvéh‘)e'htfbned rﬁatfér ahd. c;uf :
,telephomc conversatlan of even date‘ '.
refer...v We hereby conﬂrm that should our -
A'afﬁces not IEGGIVB payment mta aur trust" |
' : accaunt on or before clase of busmess o
| Monday 26 March 2007 we w:ll proceed }

wn‘h the ngh Caurt appllcatlon an,

38

B Tuesday 27 March 2007

 (in this letter . the Applicant's éttél;néy‘é? banking
“details were fvufnish‘ed‘ - it _waé- neve‘i' made

clear to Wwhich barking details or knowledge

' thereof the faxed handwrittén note referred to in

paragraph 4.7.1 referred)

Having regard to the Respondents’ p‘r‘i'or_ lack of ﬂrhéous~
or apprdpriate responses, it came as no ‘surprise, that
no payment was made up to the time of the hearing of

this application at 11:30 an 27 March 2007.

—— e

»
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* A startlihg and disconcerting feature ot the application.

was the Respondents' default in appearance. |- '

,_enquired about thts It needs to be noted that l had

r-already, earher durlng the day. mdlcated that as a .

{

resutt of the expected length of argument the matter' '
: ,'should stand down to 11; 30 that is after the tea
: adjoumment. Upon my enquwes I wae lnformed from' .

, the Bar that the author of the handwntten fax referred fo |
A' ,above and to whom the faxed fetter referred o n .
| paragraph 4 7. 3 had been addressed bemg the same
) ‘attorney who had al along dealt wrth the matter in the. ~
- -»offroe ef the state Attorney' had been contacted earlier e L
| : | 4 'on the day of heanng and expressly mformed that the
| matter |s not gemg to be heard | in the urgent ceurt but -

~on.lts enrolled place in the unopposed motion court.

‘He Waa'also informed of "the court and the fact,that the

matter was standing‘ down until 11'30 No aopearance
was put m on behalf of the Respondents In my court,
etther before, dunng or after the hearing of the matter
and, no appearance in the urgent court has been
brought to my attention. As far as service and

natification goes, the'A'ppIicant has done everything

|22
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which could be expected of it and was entitied to having

the matter heard, which duly occurred.

. ADSECTION 3 OF THE STATE LIABILITY ACT, ACT NO, 20 OF 1857;

18]

. o o et . B f — e o o—m &

N Ordmarlty a judgment credrtor wrlt have sufﬂorent means fo hls
o dtsposal to enforce complrance wrth an order of court granted in ._4

. hts favour At common lew e dlstrnction is made between orders T
- - 'ad factum praestandum and orders ad pecumam solvendam in

,the ﬂrst rnstance suoh a judgment credrtor can apply to court for".f ) -

g ﬂndr' ""

s‘,y,and orders of contempt of court by and commrttal of the

. defaultlng debtor n the Ietter Instance, the lssue of a writ of o
‘ execution followed by an attachment of assets and a sate thereof

- s the proper and customary way by which such a Judgment debtor

can recaver that which is due to him.in terms of the court order.

The aforesaid situation Is not the position when the Defendant s |
 the State (which, In the wider terms as defined in the Act, algo

~Includes the various de’partments ofa provtnctal g'overnrnent).
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Sectlon 3 of the State Lrabrlrty Act provides as follows with regard '

to 1udgments obtained agamst the State (which term I shall

henceforth use.in rts- wider sense_). ,

"No executron, attachment or Irke process shalt be :ssued

“agamst a defendent or a respondent in any such actron or. .
- fproceedrngs or agarnst the property of the State but the o
wemount rf any, whlch may be requrred to satrsfy any, |
o judgment or order gtven or mede agemst the nomrnal .

| }defendant or respondent m any such actlon or-f.”j' : ,

S 'proceedrngs may be pard out of the consolrdated revenue

As the judgment for intenrn payment in favour ot the Apphcant 8

B one soundtng in money, the appropnate remedy would have been
: 'to levy executlon (and not to proceed wrth contempt proceedmgs)

"’This is, however precluded by the aforesaid sec’aon therefore :

closmg that avenue of obtarnrng satrsfectron " of the. Applrcant’
debt. See ayiya v Member ot the Executlve Ccsuncit for
Welf:_areI Eastern Cape, and Another 2004(2) SA 611 (SCA) at
618E-230C. .

124
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}Even If one were to conSlder the fallure to make payment in terms
of a court order as a dleplay of contempt for such an order; "

'there is [unfortunately] at present precrous Irttle that can be dane

'l'o.; the above can be added the judgment in Matlso and chers v

B.efe

nee2®05(6) SA 267 (TKD) where it was held that .

an applxcatren for oommlttal for contempt of court as a means of ‘
' enforcmg an. order ad pecunlam solvendam by the State is.in any
event precluded by Sectlon 3 of the State Llablllty Act. Cntrclsm :

,was also thereln expressed in respect of the aforementloned .

judgment of Froneman J in Kate v MEc for the Degartment of

: Welfare Eastern Cape (supra) where the learned Judge sought to

overcome the prohibition contalned m_the State Llabrllty Act by

re'adlng and interpreting the Jaylya j}udgment so as to allow for tan

‘adapted common law of civil contempt,’ shom of its criminal

elements of punishment, in the form of a declaratory order that a
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 state functionary Is in contempt of a court order’. Furthermare,

' even if’one were to follow the strict interpretatton of the _Ay_ly_

judgment (whlch Fronemen A has with- respect to an extent

| ,conceded mrght appear rather stramed" ) It would sttll only aﬂ’ord |

| Iim|ted satnsfaotton in that it would only allow for a declaratlon of'
" »unlawfulness ora ﬁndmg of contempt but wnth no real fUrther :

o ' enforoeebmty, such as commuttel

:It has also been pmnted out thet the predecessor of the State,
:leabllity Act was the Crown Llabllltlee Act No 1 of 1910 “This

o equatly prohiblted the enforcement of orders of eourt The ratro

‘ J.u"' co 1926 AD 99 per Innes cJ (as qUoted in N and others v

| ﬁGovernment of the Re ubllo of. South Afrlca (supra) at 584A-

- as follows

“The policy of the Act, it was pointed out, was ta allow the

jurisdiction of the Courts to be exercised against the

- Crown, nat only in respect of claims sounding in money,

~ but alsd in cases where relief was saught by wey of
| deCIaration or mandatory arder But the LegtSIeture was
- content to rely upon the moral oblrgatron which the decree

of a court was bound to exert, No process of any kind

,.;.',_ for suoh prohnbltlon__was_stated in‘Sohierhout v Mlnister of;iw - )
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was to be exercised as against the Crown representatives

or Crown property."

-.flt' has‘ also expressly.been held that desplte slight.differences_nn:_ o |

'.the wordl-‘ng of the relevant sectlons of the aforesaid twa Acts the

-‘ eﬂ’ects of the provrslans are the same and that the statements in

' ‘apphcable to ,the prowsrons ef the State Llabllltles Act See York , i

~ (supra), at 504G-H o

,rton Munlcl"_al Coum:ll 1914 ADV ‘

eut"v M n ster of Jus. ce(supre) are equally L

T2id

oo

[12]

' BESESLEITOR 0L

»' Thls moral obllgatlon of the State wnth regard to publrc.
' admlnlstration, has subsequently beceme entrenched in, inter aha.'
, 'Sectlon 195 of the Constitution of the Republac of South Afnca

Act 108 of 1998. Varlous lnstances of responsible and falr publlc

,dmmrstratlon in the Interests of those who the government serve,

inel_uding proper "attention to their needs, are .detailed and

prescribed In the relevant section,

From a reading of all of the abovementioned cases and the

numerous instances referred to therein, it Is sadly, however, quite

clear that the State and its ofﬁ'ciale ell too often, be it as a result of

S
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pure negilgence incompetence or “laziness” fail to honour their
constitutlonal obilgations as well as the aforesald moral

obhgattons (whioh must certamiy still exrst) and farl to comply with

"-’court orders “be they orders ad factum praestandum of, more'

often ad pecuniam soivendam

ln the present ;nstance, the Frrst Respondent‘s failure has. due to N
R Vthe nature: of the rntenm payment order eﬁectively prevented the
"Applroant‘s proper preparatlon for the quantum portion of his tnai ‘, B

:‘,It has therefore also effectlvely encroaohed on or prejudrced hre

o nghte of acoess to this court as enshrined in Sectron 34 of the -

o A“','Constltutlon Aithough such a consequentiai encroachment would |

(4]

[15]

3314 GESEOLCITER 0L

*“;’fnot appiy |n each instance, there are other constrtutionai |nroads '
made by Sectron 3 of the State Liabliity Act whrch are of generai '

| applicationves drs‘cus‘sed hereunder.

‘Section 165(5) of the Constrtutron stipulates that "an order or
deciston issued by a court binds aIl persons.ta whom and organs

| .of stafe ro which it applies”.

In addition hereto, Section 195(i)(f) of the Constitution prescribes

that public administration must be accountable.

GEEI CECITEZ JLHAOAOH NOATId HINTNLAMSA - ©T 0T J O5= - il Gie
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It Is clear that Section 3 of the State Liablity Act is Inconsistent
wnth the aforesaid constltutlonal prov;suons by plecmg the state

‘ | and lte ofﬂmals above the lew and beyond the very orders, whxch

ln the reasomng end ftndmgs of a number of pnor ]udgments the _

"most appostte of whlch l refer to hereunder

-.'Aln M"eni v Minister _of ‘Heelthv and Welt’are' Eastem Caf e R

: :'_,:;2000(4) SA 446 (TkH) at 4520~453H the followmg was rnter alra o
| stated by Jafta J ' ' .

o ',.“the cleerly and ]USt Irke eny other party, the Stete is '

',_'md it or hold |taccounteble I fing suppert fer thls fndlng}v W

o ; _bound to comply wrth orders af the caurts It has a duty to'_' - :
. honour them Whenever rt is directed to do somethlng The, .
‘authonty of courts of Iaw aver government departments .
'has also raceived constrtuttonal recegnltlan;. Seetzon 165
of the Constltution of the Republic of South Afiica, Act 108

~ of 1996 provides that orders iesued by courts-of faw bind

“all persons rncludrng organs of stats, to whom they apply

and stete organs muot assist and protect the courts lo

~ ensure  their tndepondence lmpartlahty dignity,

accessibility and effecttveness of the courts. There is o

'doubt / venture fo sey, that thrs constrtutes the mast |

139
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" Important and fundamentel duty rmposed upon the state

5 -'efr‘eials amounts to a breach of that constitutronal duty |
‘ vSuch conduct rmpacts negatrvely upon the dlgmty and '

'_,.jeffectlveness of the courts The constttuhonal nght of B |

: ;}mede by the courts are capable of being enforced by'. .

Lange ¥ Smuts NO a d OthersA 1998(3) A" 785 (CC)

by the Constrtuhon e [Reference was then made to De

1996(2) SA 751 (CC)] A delrberale non-compltance or

dlsebedience of a caurt order by the State through rts '

'access to courts would remeln an tllusron unless orders‘

' those rnewhose _favour such orders.gwere_“made The- |

| 'pracess cf adjudrcatron end resolutron of drsputes in

caurts of law is not an end tn ltself but only a means
there_to, the end berng the enforcement of rrghts or
obiigations defined in the court order. Toa great extent

s3 of Actzo of 1957 encroaches upon that enforcement of

A rights eg‘ain_st the State b y Judgment creditors'. -

'[18']'4.'. Equally comoelfling was the reasoning o_f' Ebrahim : J in East

4 Lohd'dn Local Transitional Council v MEC for Haalth, Eastern

" AAQAOECATARA I

Aha) COCTITRD =1 HAMNACH MAMTTd WIKTRN LA BT s CT 0= Sl | (3

1%



eh

L ;provislons of Sectlon 34 of the Constttutlon, the contents of whlch. ,v o

- 95.

| Cage and Another 2001 (3) SA 1133 (CkH) (particularly at 11385—

11410)

A It must also tollow from th|s reasonlng that the blanket ban

~"contalned ‘|Yn Sectmn 3 of the Stateﬁl;nebnhty Act also. constitutes:a o

,m eriel Ilmltatlon of the right of access to court and thei_'

' :-'co‘ sequent rlght to have the effects of such successful access -

120,

ARSAGLSITAR M

L 'SA 491 (CC)

‘, In fndmg the mterpretatlons of the slmllar pnor leglslatlve'

) provlsmns of the Crown Llabllltles Act as stated in Mlnlster of

Flnence v Barberton Municngl Cmuncil ~ (supra) and

Schlerheut v Minister of Justice (supra) binding on him,

-.___-.——._-————.‘———‘

Southwood J etated the following in respect of the aforesald

‘judgments in York Tit_r;bers v Mlnister of Water Affanrs and

orestg and Anothe (supra) at 5050—506(3)

d The sectian therefure also cffends egainst the' R

‘a8 they sheuld be, Jealously guarded See for example

," Greater' eermlstnn Transmenal | Local | C_ gneil:

121
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- competllng As pomted out by the Respondent's counsel |

- 26-

“l therefore reluctantly conclude that s3 of the State

Liabthty Act would preclude the execuhon of a committat

order agemst the Mtntster or other pubho Offlctal where the '

Stete has deltberately not comphed w:th an orderef court o

I say retuotantly because I fi nd the reasonmg of Jefta Jir in

[.en (et 4520-453H) and of Ebrahtm J m the East

Londen rransmanat councu case (at 1133@-1140:)“:

cowts WIII haVe ta comply wrth 53 of the State Ltebrhty Act':‘ o -

(property lnterpreted) unttl thts sectten hes been declared'

. unconstttuhonal and there IS no- eppltcatmn before thrs

~coun‘ ta declare thlesechon unconstttuttanel Counset for

} the Apphcant dtd not attempt to persuade the caurt that 83

GARSGSRECITAR 1A [

#

' of the State L/abthty Act is. unconstttutlonal They srmply_

submttted that the commtttal of the Mtntster ar the
Drrector-Generel is the only remedy if, as hers, there is e

dehberate failure to comply with the court orders referred

to and they also referred fo s1 65 of the Constltutton .. 83

of the State Llabthty Act, (property mtemreted) is

mconslstent wrth state ofﬂcrels bemg cammttted for‘

contempt of court and in the exercise of the court's

inherant oower to pratsct and regulate its process and is

Rbe JCACTITAD TDIMHSTIACT AMMM™ 0 LIIRITRI SN IN 1 L v & e

Y pma e w14 i A
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mcons:stent Wn‘h the provisions of s1 95(f) of the
,Consutut/on that public admmlstratlon - must be
. accountable S3 ‘must be declared fo be tnconslstent with

: the Constltutton and mValld before th:s coun‘ may orderv

, the comm:ttal of the M:mster and the Dlrector-General on -

the grounds of ccntqmpt of court.

‘ After debatnng the lnterpretatlon of the _ay_lxg_ judgment (supra). E

N
T | .and also Wlth reference toe- M_[g_n_i and East London Transitional -
""’ouﬁcei cases (also supra) and wnth reference to :
, “’1'constltu_cnal mperatwes Froneman J :nter alia’ stated the,
The 'alterriéti\/e reading,' [narﬁeuyl that s3 of the sfate'
Llabthty Act also forb:ds these orders of ensunng
'compllance with court orders, effectively means that thls
section places the govemment above the law lnsofar as
the binding nature of court orders are concemed Such a
" readmg cculd mako 33 unconstirutlonal 1 cannot see how |
:t would then be compatlble w:th the express prows:ons of
s1 65(4) and (5) of the Constrtutlon.
J2:d ‘ BBSBi;EE‘T:D.L‘ |
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- [22) A snmllar reasonmg s to be found in the Judgment of Ftscher Adin

Matlso and Others v Mlmster of Defence (supra) at 271 I-2720

state above the law it would appeaf that such- act and

and to the extent that the State Ltabmty Act (as

amended in. 1993) as read together wrth the prevamng: B
‘comman Iaw frustrates the /udgment cred:tor
; attemptmg fo compel compllance by the state wtth an _

.order ad peounram solvendam by effeottvely placmg the‘

) :more speotf“ catly sa thereof is in oonﬂlct w:th 3165(5)

| '[23}1 v:' o In expressmg some of the most stnngent crttlcism agatnst state~

»non-compllanoe wlth court orders and the prowsions of: the State, o

Llablhty Act Nlootson J stated rnter alra the foltowmg in N and'

: ,Othars v Government, 'of Regubhc of~ South, Afnca, (supra) at
584F-G: o |

AOORQMCITAR 1A |

"The affeotof the above highlighted passage s that unless

and until s3 of the State Liability Act is declared

unconstitutional, there is no legal mechanism’ such s
incarceration to enforce the court decrees. Should that

situation continue, tha et’feot of a court order would be

RCICACITRAD T MAMAAR MOFATd LIRTAR LN G OT T G s | fshe




fl am. ln respectl’ul agreement wtth what has been stated in: the_’j__‘

-29-

what the law calls a brutum fulmen in other words — d

useless thunderbalt

_above quoted authontles To re|terate Sectlon 3 of the State

N 'Ltab|llty Act ls mcompatlbte thh Seotnons 34 165(5) and 195(1)(1’)1 |

5of the State Llabmty Act s not capable of bem9 feadi o

»}ef the Constltuttoni L
 EXTENT OF THE ORDER
- flt is clear from what has been stated above. that Sectton 3» .

128

63:d

‘ ?down n order to have |t pass constltutzonal muster That o o

, gmuch has been attempted by Froneman J |n Kate v the" '

» quete.d above. The attempt however, serves to co'nﬁrm'

':.MEC for the egartment of Welfare, Eastern Cage

(supra) I respectfully dlffer from the lnterpretatlon placed

therein on the J yyg judgment and. make common cause |

with the criticlsm expreesed in respect thereof as already

the futllty of a finding of contempt but without a

consequent edmmlttal‘ ‘and further - confirms  the

' ineffectiveness of an afiempted reading down of the

PB9BSLS2TAG :0L

sectio_n. ‘
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24.2

L vaganes of such "readmg in* and the endless possnbthhes

) whtch mlght resutt therefmm however preclude thts mode: -

,.f,."ove; ‘hadowed,,,,,_bv the constttuttonal ceﬁstdefeti'cns_

 Another other' (supra) at 619I-J th'ts' | ébnsi_dé:eﬁdn s

-30-

| have also considered *reading in" of certain limitation
provlslohs into the section to the effect thet aftschment

may or should be a|IOWed save ln mstances of assets

-"necessary for essentiat functtons such as msdlcal L

_treatment poltcmg. correctlonal servtces ar defence The

) of conduct AlthotJQh attachment arid executton agatnst :

state assets mlght caUSe dlsruptlon (as referred to ln‘

B Eferred o a‘h.°ve.-

'24.3

GROGALSITARN (N1

”Any formulatton regardmg the mclusnon or exclusnon of

'certatn assets of state or other mechanlsm to prowde for

'the Ievylng of e‘xecutton asa possxble Ilmlttng effect of the

considerations contained in Sectlon Jto an extent that it.

may render the lnfnngement of constntutlonal rights

caused thereby justifi able in a free and democrattc
saciety. w::uld be for the lsglslature to cons;der As the
sectlon presently stands in the form of a blanket ban, it

remains Inconsistent with the Constntutlon.

\ b
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1 have furthermore consmered whether the section can be saved

L to be oﬁenswe It wae however correctly. in my v1ew. pomted

- ‘.PI'SC‘UdEd by the remaining portion of the sectlon The oniy' .
"portlon of the section which is not inconsistent wrth the

C titutton |s the portion after the word “bui" being that refernng :

nstitutionality by exoisung from ita portion thereof suoh-.} o

ACICAQRCITRGA <M ]

e ’tosatisfactlon from a consohdated revenue fund

-_.‘After some debate, it was |ndlcated to me that the Appilcant would |
not be proceedmg wnth prayer 3 of hus Notioe of Motion as quoted :

‘ in paragraph 43 supra Whether a ﬁnding for contempt iev

precluded or not a committai to gaoi of any ofﬁotai is preciuded

and_ in ;a‘ny_ event, both could only properiy be considere_d after

 confirmation of the finding of unconstitutionality. Evenin the event
~ of such confirmatior the proper remedy would be the issuing of a

- writ of execution and the attachment and sale of assets; (should

the State at that stage stil not have: complied with the order).

Similarly an order for payment within 3 days Is superflugus: an,

AL L™ ( [T ra gy =y e | ) (e e | A et 3 PR L I"PL Y

s el b e .

N . as t‘ nding only the portion or agarnst the property of the state_~ |

‘ ,out by counsei for the Apphcant that even though attaehment ) _

might then be alIOWEd the |ssmng of a wnt therefore w:il stlli be o

REal
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order for payment has already been made by this courl: and any

tlme perlod for compllance thererth has already explred

‘“_lred as to the practlcal consequences of a t"ndmg ol’

;‘unconstltutlonallty In terms of the provrsrons of Sectlon 172(2)(a) o
‘ vsuch a ﬁnding would only be effeotlve after conflrmatron thereof by .

_-‘the Conetltutlonal Court Such cont" rmatlon would only be:' |

7 _the Constltutlonal Court by way of Rule 15 of its: rulee 3 ‘was
ihowever aasured that the Applicant s legal team would eee to the

N most expedltloUS referral and enrolment pOSSIble and further that' 1

- ‘- 'oonsldered aﬁer proper enrolment and pureuanl: o a reference to' o

i"Respondent rnto actlon Whether that wul happen or not and o
‘:‘whether such a l‘ndlng would act ! nterrorem or not | need not |
conelder as | am as in the York Tlmbers case convlnoed that if

' ‘.the Appllcant has made out a proper case which | have found he .

had done he would be entltled to his order if only to enforce the

rule of law and obtain conﬁrmatron of the supremacy of the

Constltutlon.

'l have lastly consrdered whether a declaration of lnvalldrty havrng
‘|mmed|ate effect would disrupt good governance in this regard

 the pesition is to be distinguished from the situation in, for

Blal™ § O CACTITEA™ 1 LI™IAEILT SH™™1 1 41 RITAESL ™A | (P oy
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-_‘they were convrnced thal: suoh a ﬁndlng would goad the Fist. S
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- only" oome about as a result of-the Staters fatlure to comply. wrth a .

~.-proh'b tl' n contamed ln Seotlon 3 of, the State Llabmty Actfoould Lo

:event:' const

example Van, Roo en_and Others v The State and Others _

2001(4) SA 394 (T) Any levytng of executron or. attachment of

assets of the State as a result of the strlkrng down of the' ~

'court order and such good governance lmperatlves as ln any. |

| :_.preventron' .,.:ereof wrll therefore be inthe hands of the State ltself';
and that of rts folclals For thrs reason I do not conslder an order y
) suspendlng the deolaratlon of lnvahdrty for any pertod and on any_ L
| condrtlons necessary N might also note that no altematlve or | o ’

o tnterlm retref was sought by the Apphcant

ltutxonally enshnned Any dlsruptlon. or rather the- )

A89E3HS2TER 0L . BEEJCASZTAZ FA1HINACH MOM™TS HINTN LM J

_ Having regard to the conduct of the First Respondent, not only in
the dtsregard dmplayed to an order of this court but also to the

; processes fo!lowed by the Apptroant to have the matter

adjudlcated as well as the olrcumstances of the Apphcant I am
in the exercrse of my dlsoretron oonvmoed that a punmve costs

o_rder would be appropriate. It should be noted further that the

AT =CT J ARSI LA
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Applicant was represented by a senior and two junior counsel.
The e_mpl;oyment of at least two coUneeI in a matter of this nature

eppeers_tc be 'ej rea‘s.onably prudent step.

[30]  Having regard to all of the above, | accordingly make the following

order:

1 , .The fouowrng portton of Sectlon 3 of the State Lrabmty Act L
‘No 20 of 1957 is hereby declared to be lnconsrstent wrth"'
,the Conetrtution gf the Repubhc. of South Afnca and therefore ‘ ', L =

‘ tnvalld

lssued agamst a defendant or a respondent in any :
| such sction or proceedirigs or agarnst the prop.erty of

. the State, [outf

2. The‘_mFlrst 'R,espovndent.is ordered to .-hayfthe~ costs of the
application on the scale as between attorney and client,

such costs to include the costs of two counsel. -

<} The Reglstrar of this court 1s directed to lodge a copy of f

thrs judgment and order as soon as practlcally pcssrble

e id A89ASEE2TE8A 0L APS) CACATAS A IHANCH MM M ENTRE LN 4
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_“No executlen, attachment or Ilke process shall be P e
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the Reglstrar of the Constitutional Court in terms of the

pravisions of Rule 16 of the Canstitutional Court rules.
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