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(IRANSVAAL PROVINCIAL DIVISION)

PRETORIA CASE NO. A2074/03

DATE 2006-12-06

FRAALL S R ki e T

st s i o gl rere

In the matter batween

JOHAMNES EZEKIEL SIBANYOM! Appellant

ard

THE STATE Reapandent
JUDGMENT

ISMAIL, J;

[1] The appellant was charged in the district court in Pretoria of the orime of
assault with the intent to commit arievous bodily nerm, The alleged offance
Was perpetrated on 7 August 1998, He was eonvicted of the offencze and
sentenced for three years Imprisonment. 18 months of which was
suspended for a pariod of five ¥ears on condition that the appellant was nat
convicted of assault or assaull with the Intent 1o commit grievous badity

harmm during the periad of suspension,
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[2] The appellant appeals to this court against both the conviction and
sentence imposed by the court a guo.

[3] On 8 March 2001 the sentence was imoosed. An application seeking
leave 1o appeal, as well as bail rending appeal was successfully
launched on 12 Mareh 2001

HISTORY RELATING TQ DELAY IN APPEAL

[4] The prosecution of the appesl has taken four vears and nine months
since the appellant was convicted.  The primary reasen for the delay
was that the appeliant, who was 2 member of the frade union NEHAVL
who had undertaken to underwnte the appellant's legal cost for the
appeal, had experienced financial difficulties in paying the attorneys.
This caused a delay in obtaining the transcript of the proceedings
timeously ang corcomitantly the advancement of the appeal.
Furthermore the record was incomplete in that Dr Kariina Venter's
evidence was not transcribed

[5] The matter presenteq itself before us on 24 August 2006, We enquired
from both counsel for the appeflant as well as the respondent whether
the appeal could proceed in the absence of Dr Venters evidence in view
of the trial court's reference to her evidence in its judgment Both
counsel agreed that the matter could proceed without the missir‘:g
evidongs,

(6] It was argued that the matter be pastponed to 11 Septembear 2008 ang
the parties agreed upon a timetable whereby they would fle their
gdditional heads,

[7] The matter could riot proceed on 11 Septemnber 2008 as | was involved



A2074/03-rm -3 - JUDGMENT

In an urgent full hench Ppeal refating to an abduction matter in ferms of
the Mague convention, | informed o the parties prior to 17 September
of the dilemma | faceq and it was agreed that the matter would be
argued on 6 December 2006,
5 APPLAL
[8] Mr Mokoena dppearing on benalf of *he appeliant, in his additional
written submissions, relied on Wwo grounds of appeal in this matter
namely —

1. "That as result of the honourable magistrate’s comnduct in the

10 court a guo when Cross-examining the acoused and his

witnesses, and unauly interfering during the crirminal trial in &
manner thad let the appellant and ki wilnesses be ntimidated
that resulted in the trial ret being fair and such Lonoust was
contrary to the provisions of section 35 of the Constitution of the

15 Republic of South Africy.

2. That the honourable magistrate in the sourt & guo exhibited g
conduct that was Clearly biased against the appellant and
should have recused Rrimself whap application for his recusal
was initiated ar the instence of the appellant”

20 9] In respondents response 1o Mr Meokaena's further wnitten submissions
which were filed in terms of the agreement between the parties at the
hearing on 21 Avgust 20086, it stated:

"The appeal should he struck off the roll on the fellowing grounds:
1. The amended rotice does not appear to hiave been

25 seftved on the maglistrate 1o give him an apportunity of
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furnishing his additioral reasons for the judgment. The
appellant refers to the conduct of he magistrate during the
conduct of the trial, This aspect apoears in the amended
notice of appeal,

2. Ad paragrash 12 of the appellart’s  further written
Submissions there is g refusal of the magistrate to recuse
himself.  According to the lranscribers the application by
Mr Maboya (the defence attorney) to take the refusal by
the magistrate to revige (sic) himself on review during the
judgment is net recorded an any of the casseltes. Thig
asgpect has not been transeribag,

The respondent's heads wherein the point raised above s
mentioned, was only filed with the Registrar of thls court on 17
November 2005, that is some nine weeks after it was due. {The
agreed date having been the 8" of Septernber 2006.) Be that as
it may. we deciced that the appeal should be heard as the point
taken by the respondent had no merit since tha magisirale o his
Judgment at sages 222 to 229 dealt with the question of bigs and
the question of nis recusa and referred to several authonties
dealing with this aspect  Today Ms Seano arguing the appeal
before us, submitled that she was no longer proceeding with and
that she was abandoning the ground raised I her heads of
argument.  These aspacts having been considared by the irial
courl, permits us, in our view, 1o hear the appeal which has

already been delayed for almost five years.
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[11) The issue in this matter revolves around the factual dispute
whether the appeltant, a member of the Trade Unign NEHAWL,
was protesting against the Department of Education ang was
handing a memorandum at the offices of the department. had

agsauited Mrs Qosthuizen in her office on the 4™ finar of the

Lir

building. Mrs Qosthuizen stated that the appellant was in the
forefront |n he protest in that he and others enterad fer office
and that he assaulted her. She stated:
“Tee hule by my kantoor kom het mnr Sibanyari aan die
1p VOOrpUnt van my kantoor gestorm. Die ander optoggangers het
hom gevelg
Actording to her the appellant climbed onto her desk and started
dancing on it. He then startec kicking at her whilst she was seated on
her chair and she moved her chair backwards i order to avert the
15 altack on her.
[12] The appeliant submittes that the magistrate's condyct turing the
trial left the appelfant and his witnesses with the perceniion that
ne was biased ang for that reason the appellant did not recaive a
fair tnal. In S v Ralf 1982 (11 5A 828 (AD) it was stateg:
20 "Any senoys fransgression of these imitations will in general
constitute an frregularity in the proceedings. Whether or not the
Appetiate Division wil then intervene to grant appropriate relief in
the instance of the accused depends upon whether or not the
irregularity has fesulted In a failure of jusbice,  That in turn

25 depends on whether or not the irreguiariy prejudice the accused.
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or possioly whether or not the Appellate Division's intervertion is
required in the interests of sublic policy. "
See also S v May 2005 (2) SACR 331 {SCA). and S v Sikhipa 2006 (2)
SACR 439 al 443 and in nanticular paragraph 8 thereof

5 [13]

L fl

Al page 85 of the record the Tollowing extract at lines 22 to 28
appesrs:
'S0 | do not understand, are YOU now accusing your attorney of
sUCKing out ¢f his thumb when he put this to Mrs Ooathuizan,
because if you wan! ic do that | wil not allow you 1o do that. Your
10 atlormey 15 a very respactable member of the side bar practising
ir Pretoria for a long tima - "
This remark took place whilst the prosecutor was Cross-examining the
accused. Even if the accused contradicteg the instructions he gave to
his attorney, the remark is clearly intended to impart 1o the accused that
15 e is lying. The magistrate does not for a moment pause to think that
the attomey may have made a mistake and thereby seek clanfication on
this aspect.
[14] Further example is the questions posed by the magisirate from

pages 115 of ihe ranscript, o pages 122, During  the

4]
[

questioring the magistrate endeavoured o show that the reaszon
the group entered Mrs Qosthuizen's office was o intimidate (her)
wnen the answer is no. The nex: Question (s, what other purpose
could it have been, Ar page 128 the suggestion from the
questions posed are that the complainant suffered thoge injurias

258 because her dostor and the psvohiatris confirmed the symptoms
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and the injurres, At line 28 the following extract appears:

"If it was other members that gid this to her, it is difficull why she
WOUIT nominate vou, Don't you agree? — Your worship,
fecording o me and with regard {o all the letters and the
meelings, on the letters there o My name as the institutionsl
secratary Erekiel, | am at the meetings and those who do net like
the unions they feel bad abour i and think that is, by anly

knowing my name and seeing it that is why she indicated me *

The extract sirongy sugges: that the magistrate did not befleve the

appellant's version, hence the Quastion - Don't you agree with me?

[15)

[16]

A
Ultimately the companant was 8 single withess unddthe

Judgment of the magistrate - he slated atl page 238, lines 4 10 10
“Wat hierdie getuie aan betref, seifs al was ¢aar geen stawing vir
haar getuienis nie, sal enice acregshof steeds by the korrekte
toepassing van die versigligheidsres|, as gevolg van die <walitei:
van haar getuienis, self gebonde Wess 1ot die aanvaarding van
haar getuienis, maar 5008 dit is, word haer getuenis in dis
gensel gestaal bo elk en jeder aspek daarvan deur betroubare.
onverbonde en dirakte getuienis,”

Regarding lne incident in Mrs Oasthuizen's office sho is a single
witness. Her evidence rmay be coroborated by Schoonraad and
the other stale witnesses on other peripheral issues, such as the
accused was tovi-toving ang that the office was disrupted after
the event zs indicated on the photcgranhs, The witnesses do not

comobarate the version that the accused threw 5 chair or that fe
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Stood on the desk in the office and that he attempted to kick the
complainant,  On these aspects the complanant s g single
witness,  In this regarc the evidence Machen Masileln who
suanested the accused was not st e forefrant of the peoole in
the complainant's office. The trial Gourt rejected the evidence as
it was contradictory to that of the accused. Mr Mokoena, in his
heads, alluded 1o vanous aspects of the gvidence  in the
transcrint whereby he submittad that the magistrate cross-
examined these withesses | do rot propose to deal with all of
‘hem, save to state that the questions were asked, not with 4
view 1o clarifying the evidonce but ralher to discrecit hirm,
Another aspect of the magistrate’s stance in this matter is
contained at page 135 of the record atline 20 onwards,

"Now just to make maters straight sir a dermonstration would be
when paople stand iogetner al one nlace and march, would be
when the people as o aroup walk togethet from one place to
another place, domt yoy agree? Do you agrec? - Let me
COrTect this thing fike this |, firstly | said that we, that first we were
going to sitin, | never mentioned anything sbolt a mareh.

Sir, thal fact of the matter dicate the evidence bofare this zaur,
the undisputed evidence is that 2 Hroup of people walked from
floor to floor, from offize 1o offica, the whole group of people, 8o
in fact the facts of this matter, the undispuied facts before this
court is that there was » march ingide the building from floor to

floor, from office to office ard that is what vou testified yoursel
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[18]

50 get your evidence straight before you tell me “let us get this
sraight” isn't that what you explained?
Furlher on it continues:
"Now is that a sit in walking round the office is a sit in? We
were also doing those sitins and also marching inside the
building, or do | understand sl this evidence before me wrong
now? - No, | do not know this English 50 | cannot agree with the
march,"
This clearly suggests that the magistrate had already made up his mird
that the protestors were in fact staging a mareh and not 3 sit in as the
witness stated, The Magistrate tells the witness that the undisputed
evidence during the trial was that ¢ was a march and not a sitin.  He
engagad in a dabate with the witness that it was in fact 3 mareh and net
asitin. This demonstrates that the magistrate to that extent entered the
arena engaging into a dispute with the witness, showing the witness that
the undisputed evidence was what he claimed it to be and not what the
witness was stating it to be. Had the magistrate discredited the witness
in his judgment withaut em Brailing in this exchange between himself and
the withess one could say that the magistrate was acting objectively.
However, the magistrate was discrediting the witness whilst he was
giving evidence under path.
The sentence impoaad by the coud was one of direct
imprisonment for a first effender for the crime of assault with the
intent to do gricvous bodily harm.  This was not the type of

assaull whershy one would impose, n my wview, direct
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imprisonment.  The complamant was not assaulted with 2
weapon, she was not assaulted in such a manner that she
sustained severe injuries. At best her Mijuries are described as
psychological injuries that she suffered from post traumatic stress
as a resuit of people marching inta ner office. A sentenoe of
Imprisonment, if it were to he imposed, should have been
suspended on condition that the accusec at best would not
commit an assault or an assaull with the intent for a ceran
perod of time,

[19] Not for a moment did the magistrate think that the group of
protestors entering the complainant's offices may have eaused
her to emit the spray gas thereby causing the group of people to
stampede out of the office. In the process ot dispersing
displacing the furniture in that office, and thereby ex post facto
the photographs reflecting the disarray in the office.

[20] In S v Sigwahia 1957 (4) SA 566 {A) at 588 G Homes J& stated
“The principic is clear. a judicial officer should ever bear 1N rming
that he is holding a balance between the parties. and that
faimess to both sides should be his guiding star and  that hig
impartiality must seen to exist . "

See also Rall's case Supra 837 to 822 where Trollop AJA stated:
‘It iz equally IMportant. | think, that he should also ensure that
justice is seen to be done After all, that is the fundamental
prnciple of our law and public polizy. He should therefore so

conduct the trial that his open-mindedness, his impartiality and
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his faimess are manifest to al those who are concemed in the

trial and its outcome. especially the accused .. The Judge

should consequently refrain from questioning any witnesses or

the accused in a way that, because of jts frequency, length,

timing, form, tone, centents or otherwise conveys or is likely to
convey the oppesite impression "

See also in this regard S v Roberts 1999 (2) SACR 424 {SCA) at

Paragraphs 32 to 34 as well as § Shackel 2001 (2) SACR 185 (SCA).

[21} In my view the trial magistrate did not conduc: himself in an

impartial manner as js evident from same of the extracts referrpd

to in this judgment These examples are not exhaustive It 1g for

this reason that | believe that the appeliant did not have a fair

rial,  Accordingiy | wil recommend that the conviction and

Senence be set agida

MOTATA S | agree and it 1s S0 ordered.
DATE OF JULDGMENT: 2006-12-05
ONBEHALE OF APPELI ST ADV P, MOKOENA,

ON BEHALF OF RESPONDENT: ADV M. M. SONG




