From: To: 0865074261 22/02/2008 10:03 #740 P.001/006
21 Feb 08 13:18 | p.2

C1527/Q7-L Roux 1 JUDGMENT

LOM Business Solutions tVa Set LK Transcribers/LR

N THE HIGH COURT OF SOUTH AFRICA
(WITWATERSRAND L OCAL DIVISION)

JOHANNESBLIARG CASE NG, 01527/07
- ‘.-—-""’HM/_
2007-11-30 - - A?PUCM
st 7 v ??.'.'? Eﬁ E’AOT
| pELETR SEICHERE 0
VP seorTaRE RN speEs  YES/N
) i G s Y E
I\ v e a
\W“—z""”
10
in the matiter between
INDUSTRIAL DEVELOPMENT CORPORATION
OF SOUTH AFRICA Applicant
and
MASTER OF THE HIGH CQURT
JOHANNESBURG & 7 QTHERS Respondents

20 JUDGMENT

SNYDERS, Jd: The app!icant previously applied for the liquidation of
cne of its debtors Noteworthy Properties 18 (Pty) Lid. A provisional
order of [iquidation was granted on 31 QOctober 20058, Two joint
provisional liquidators were appointed, the third and fourth respondenis.
A final order of tiguidation was granied on € December 2006. Cn 15

December 2006 the first meeting of creditors was adverfised by the

Master in the Government Sazette for 27 December 2008 at 10:00. The‘
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meeting took place as advertised. For a variety of reasans, irrelevant
for present purposes, ihe applicant did not learn ghout that meeting, did
net attend the meeting, did not prove any claim In the insalvent estate at
that meeting and did not partake in the vote for a tiquidator.

In this application the applicant attacks the validity of this first
meeting ¢f creditors as well as the decisicns taken thereat and the
consequences thersof,

The attack is based on the following common cause facts: On
28 November 2008, prior to the final liquidation, a representative of the

10 Master, the first respondent, sent an e-mail Instruction to the
government printers to advertise, on 15 December 2006, the first
mesting of creditors of Noteworthy Properties 18 (Pty) Lid to be heid an
27 December 2006 at 10:00.

these facts illustrate, so the applicant submits, that the steps
taker: by the Master fali foul of the provisions of section 40(1) of the
lnsolvency Act 24 of 1936. That section provides:

On the receipt of an order of the court
sequestrating an estate finally, the Baster shall
immediately convene by natice in the Gazelte, a

20 first meefing of the creditors of the estate for the

proof of their claims against the estate and for the
election of a trustee.”

The Master, in the person of Ms Marijke Luther, has, in z repart,
expressed an opinion i1 support of the applicant's confention "that there

are sufficient grounds to set aside the first meeting of creditors held
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before the Master, Johannesburg on 27 December 2007 ...

This application is opposed by the third and fourth respondents.
The difference in submissions between the applicant on the one hand
and the third and fourth respondenis on the other hand arises frem the
interprefation of section 40(1). Cn behalf of the applicant it is submitied
that the Master is onty entitied o take steps to convene the first reeating
of creditors ance he or she receives an ordsr of court sequestrating an
estate finalty - in this case that would have been upon receipt of the
order of final liquidation which was only granted on 8 December 2006,

t0  Hence the request to the Goavernment Frinter was teken without any

statutory authority and could not give rise to a validly convenad maeting.

Qn behalf of the third and fourth respondents it is submitted that
a meeting in terms of section 40Q{1} is only convened once the notice is
published in {he Govaemment Gazetie and as that occurred after the
date of final liquidation there has been compliance with section 45¢1),
and that the nofification fc the Government Frinfer is an irrelevant fact.

The meeting in terms of section 40(t) is convened by rotice and
that nofice has to be published after final Hquidation of an estate,
however, there are two reasons why the respondents arg wrong.

20 Firstly, meaning has o te given to the words used by the
Legislature to introduce the obligation of the Master to convene the
meeting by nolice, the intreductary weords "On the receipt of an order of
the court sequestrating an estate finaily”.

The words are very particular. It does not state that afier or

upan final liguidation the Master shall convene a mesting by natica.
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The words determine a time at which the Master shall take steps and
convene a meeting and that time is on receipt of an order of the Court
sequestrating an estaie finally". The Master is authorised to act in terms
of the insalvency Act. The wording of section 40(1) resticts action by
the Master to a time when the final order has been received. Only upon
final liquidation dees the procedure of convening the first mesting of
creditors arise and only upon final liquidation is the Master entitied to
decide on a date for such a meeting and a date for publication of the
notice.

10 Secondly, the word convane in this section is used In the broad
sense of the word as defined in the Greater Oxford English Dictiorary
“To cause to come together”. Deciding on & date for the meeting and a
date for the publication of the notice is part of the procese to convene
and in terms of section 40(1} has of necessity to happen afier final
figuidation. The section is warded in a2 way théi promotes cc;rtamty and
clarity. To tast this interprefation one merely has to postulate & scenario
on the facts of this case if the final winding up order was net granted on
6 December 2006. The finai liguidetion order was opposed. Thers
could not have been any cerlzinty that a final order would have besn

20 granted.

This postulation illustrates why the Legislature found it
undesirable for the Master to sel the steps in motion to decide on 3 date
for the meeting, to decide on a date for the publication of the notice and
to issue an instruction for the publication whilst not knowing that the

finat order was granted or issued. In fact the Legistature required not
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only knowledge by the Master of the final liquidation but the actual order
and the receipt thereof by the Master.

The facts iltustrate that the Master acted in contravention of
section 40(1), hence the first meeting of creditors of 27 December 2008
was not validly convened or held and no valid decisions could
conseguentty have been takan thereat.

Tne third and fourth respendents are provisional liguidators.
Although there was 2 vote at the first mesling of creditors for them to be
the liguidators they have not been zppointed as such by the Master

10 primarily due fo this dispute. They oppose the appiication. They ciaim
that they have derlved authority t¢ do so from an extension of their
powers granted by the Master in terms of section 396(4Xa)} read
together with section 388(3) of the Companles Act 81 of 1873,

Sectior 386({4}(a) empowers the Master to authorise “any urgent
legal proceedings for the recovery of outstanding accounts®. The
current iitigation does not fall within the ambit of proceedings that the
faster may authorise the liquidators to defend. Furthermore the
authorisatien sought by the third and fourth respondents from the
iaster was "due to the fact that legal action has been taken against the

20 company in liguidation” which was not a fair statement of the application
by the applicant. Although both liquidators were cited in their
representative capacity, no relisf is sought against them as such or
ageinst the liquidated company.

tn addition all the commentators on section 386(3) and {4)(a)

seem to be in agreement that the reference to liquidator in those
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subsections do not include & reference o a provisional liguidator. &
provisicnal iquidator coculd only abtain authority i & case of this nature
fram the Gaourt, hence the third and fourth respondents have no focus
standi to oppoese this application.

Paragraph 4 of the notice of motion asks for the costs of the
application to be costs In the liquidation except if the application is
oppesed by any of the respondents in which event the costs were to be
sought against the oppesing pariies. The order hat | make is the

' following:

10 1, The first meeting of creditors of Noteworthy Properties 18 (Pty)
Ltd (in liguidation) held on 27 December 2006 and all decisions
taken thereat are set aside.

2. ‘The first respondent is autharised and directed tc convene a first
| meeling of creditors.
3. Thne third and fourth respondents are crdered jointly and

severally to pay the costs of the application.



