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JUDGMENT

WILLIS, J: The plaintiff has brought an application for a separation of

tria! in terms of Rule 10(5). lt is important to note that by a previous
order of this court the second and the third respondenis were joined as
parties. The submission of counsel for the respondents is that the
separation in terms of Rule 10(5) can only take place where there has
been a joinder in terms of Rule 10(1) or (2) - in ather words, where there
has been a joinder without the intervention of the court by, for example,
a plaintiff in his summons initially joining a number of diflerent

defendants.
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This would indeed seem to be the position from a reading of the
provisions of Rule 10, and [ am fortified in this view by reason of the
judgment of De Polo and Another v Dreyer and others 1980 (2) SA
290(W). Accordingly the application for the separation in terms of Rule
10(5) must be dismissed.

The third respondent has brought a counier application to
remove the matter from the trial role on 23 May 2007, alternativaly
postponing such trial date sine die.

The applicant in the application for separation says that it needs
to have an opportunity to file an answering affidavit to this counter
application. The third respondent has protested vigarously on the basis
that already a replying affidavit has been filed and accordingly the
counter application should succeed. B

The point is that the replying affidavit does not pertinently deal
with the counter application, and if the plaintiff wishes to have an
opportunity to respand thereto, the plaintiff should have such an
opportunity. | may add however that if the plaintiff is to file an answering
affidavit to the counter application, and the third respondent in the main
applicaticn is to file a reply, it is obvious that this will be so close to the
trial date that it is most unlikely, without in any way anticipating the
decision of any of my brothers or sisters in this division, that the trial will
be able to proceed on 23 May 2007. But that is a matier which | shall
leave io be decided by one of my brothers or sisters in the light of

developments after today.

The following order is made.
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1. The applicant's application in terms of Rule 10{5) for a
separation of tria! actions is dismissed with costs.

2. The counter application for a postpanement of the triai set
down on 23 May 2007 is postponed sine die, and the costs
of that application are reserved for determination either by
the court hearing that application or the court in the

uitimate trial action.



