
10441/05-LAD 1 JUDGMENT 

LOM Bus iness So lu t ions t /a Set LK Transcr ibers / 

IN THE HIGH C O U R T O F S O U T H A F R I C A 

( W I T W A T E R S R A N D L O C A L DIVISION) 

J O H A N N E S B U R G C A S E N O : 10441/05 

D A T E : 2007 /05 /09 

| DELFTS ;]<sv-:-; ^ /V??UCABLE 

I ^2) O;- • D:-LI-I-R ;O ;.-FH:-SI JUDGES YES/NO 
(3) F,TV,i.iL) 

In the matter b e t w e e n 

JEAN H E A D L A N D FEC>!ATUs::H Plainti f f 

and 

G L O B A L E A S T R E S O R T S (PTY) LTD A N D O T H E R S Respondents 

J U D G M E N T 

WILL IS , J : T h e plaint i f f has brought an app l ica t ion for a separat ion of 

tr ial in te rms of Ru le 10(5) . It is impor tan t to note that by a prev ious 

order of th is cour t the second and the th i rd responden ts were jo ined as 

part ies. The subm iss i on of counsel for the responden ts is that the 

separat ion in t e rms of Rule 10(5) can on ly take p lace where there has 

been a jo inder in t e r m s of Rule 10(1) or (2) - in o ther w o r d s , whe re there 

has been a jo inder w i thou t the in tervent ion of the court by, for examp le , 

a plaintiff in h is s u m m o n s initially jo in ing a n u m b e r of di f ferent 

de fendan ts . 
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This w o u l d indeed seem to be the posi t ion f rom a read ing o f the 

provis ions o f Ru le 10, and I am fort i f ied in this v iew by reason of the 

j udgmen t of De Poio and Another v Dreyer and others 1990 (2) SA 

290(W) . Acco rd ing l y the appl icat ion for the separat ion in te rms of Rule 

10(5) must be d i sm issed . 

The th i rd respondent has b rough t a counter appl icat ion to 

remove the mat te r f rom the trial role on 23 M a y 2007 , a l ternat ive ly 

postpon ing such tr ial da te sine die. 

T h e app l ican t in the appl icat ion for separa t ion says that it needs 

to have an oppor tun i ty to file an answer i ng aff idavit to th is counter 

app l ica t ion . T h e th i rd respondent has pro tes ted v igorous ly on the basis 

that a l ready a rep ly ing aff idavit has been f i led and accord ing ly the 

counter app l ica t ion shou ld succeed . 

The point is that the reply ing af f idavi t does not per t inent ly deal 

wi th the coun te r app l ica t ion, and if the plaint i f f w ishes to have an 

oppor tun i ty to respond thereto, the plaint i f f shou ld have such an 

oppor tuni ty . I m a y add however that if the plaint i f f is to f i le an answer ing 

aff idavit to the coun te r app l ica t ion, and the third responden t in the main 

appl icat ion is to f i le a reply, it is obv ious that this wil l be so c lose to the 

trial date tha t it is most unl ikely, w i thou t in any w a y ant ic ipat ing the 

dec is ion o f any of my brothers or s is ters in this d iv is ion, that the trial will 

be able to p roceed on 23 May 2 0 0 7 . But that is a mat ter wh i ch I shall 

leave to be dec ided by one of my b ro thers or s is ters in the l ight of 

deve lopmen ts after today. 

The fo l lowing o rde r is made . 



10441/05-LAD 3 JUDGMENT 

I . T h e appl icant 's app l ica t ion in te rms of Rule 10(5) for a 

separa t ion of tr ial ac t ions is d ismissed w i th costs. 

2. The counter appl icat ion for a pos tponemen t of the trial set 

d o w n on 23 May 2 0 0 7 is pos tponed sine die, and the costs 

of that appl icat ion are reserved for de te rmina t ion ei ther by 

the court hear ing tha t appl icat ion or the court in the 

u l t imate trial ac t ion . 


