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In the matter between 

RUSTENBURG PLATINUM MINES LTD 

and 

10 MAINTENANCE PAINTING SERVICES 

Plaintiff 

Defendant 

J U D G M E N T 

WILLIS, J The trial in this matter commenced before mc on 21 

May 2007 and the plaintiff, having led the evidence of three witnesses, 

attempted on 24 May 2007 to move an amendment to the particulars of 

claim. This proposed amendment was objected to by the defendant and 

consequently the matter was postponed for the purposes of the plaintiff 

following the provisions of rule 28. 

20 The plaintiff served a notice of amendment and the defendant 

noted an objection thereto. The application is accordingly brought by 

the plaintiff for the leave of this Court to amend its particulars of claim in 
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acco rdance w i t h the not ice being annexu re A to the not ice of mo t i on . 

T h e re levan t por t ions of the p la in t i f fs par t icu lars of c la im (for the 

purposes of dec id i ng th is part icular i ssue) read as fo l lows: 

"3 .1 Dur ing the per iod 2002 and in t e r m s of an ag reemen t or 

a g r e e m e n t s entered into be tween the par t ies the 

d e f e n d a n t per fo rmed cer ta in wo rk and supp l ied cer ta in 

mate r ia l s for and on beha l f of t h e plaintiff. 

3.2 F r o m t ime to t ime dur ing the per iod of 2 0 0 2 the 

d e f e n d a n t submi t ted to the plaint i f f tax invoices in t e rms 

"10 of w h i c h it is recorded and a l leged 1hat it had pe r fo rmed 

cer ta in w o r k and supp l ied cer ta in mater ia ls in connec t ion 

t h e r e w i t h in t e rms of t h e a fo resa id ag reemen t or 

a g r e e m e n t s and that acco rd ing ly it had b e c o m e ent i t led 

to p a y m e n t in respect thereof . 

3.3 Re l y i ng on the cor rec tness of the invoices submi t ted by 

the de fendan t to the plaint i f f as a fo remen t ioned the 

plaint i f f f rom t ime to t ime paid va r ious amoun ts to the 

d e f e n d a n t be l iev ing that the a m o u n t s c la imed by the 

d e f e n d a n t in terms of its a fo remen t i oned invoices we re 

20 i n d e e d d u e , ow ing and payab le by H to the de fendan t . 

3.4 S u b s e q u e n t to mak ing the a fo remen t i oned paymen ts to 

the de fendan t the plaint i f f d i s cove red that cer ta in of the 

de fendan t ' s c la ims w e r e not va l id and paymen ts in 

respec f o f thereo f we re not due , o w i n g and payab le by 

t h e plaint i f f , more espec ia l ly s i nce the de fendan t had not 
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performed all of the work and supplied all of the materials 

as claimed by it in its said invoices. 

3.5 In consequence of the aforegoing the plaintiff paid to the 

defendant an amount of R719 897,76 in excess of the 

amount that should have been paid by it to the defendant 

and to which the defendant was entitled. 

4. In making the payment/payments totalling the sum of 

R719 897.76 the plaintiff did so in the bona fide but mistaken 

and reasonable belief that the defendant was entitled to such 

10 payment/payments in accordance with Ihe invoices issued by the 

defendant as aforementioned whereas in truth and in fact the 

aforesaid sum was not due and payable by the plaintiff to the 

defendant and has not since the date of payment become so 

due and payable." 

The plaintiff claims repayment of this sum of R719 897,70. In other 

words, the plaintiff has based its claim on an enrichment action, the 

classic condictio indebiti. This is common cause. 

The relevant portion of the amendmenl sought by the plaintiff 

reads as follows: 

20 Alternatively to paragraph 3.2, 3.3, 3.4, 3.5. 4 and 5. 

6.1 from time to time during the period 2002 the 

defendant performed certain work and supplied 

certain materials and submitted to the plaintiff 

invoices in terms of which it recorded monies that 

were payable to it in respect of work performed by it 
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and mater ia ls supp l ied by it as wel l as w o r k and 

mater ia l to be pe r fo rmed and supp l ied in fu tu re all 

of wh i ch w e r e in terms of the a fo resa id 

a g r e e m e n t / a g r e e m e n t s a l ternat ive ly a c c e p t e d by 

the plaintiff. 

6 .2 Hav ing rece ived t h e said invo ices 

6.2.1 The plaint i f f pa id to the de fendan t the a m o u n t s 

ref lected a s payab le in te rms o f thereo f . 

6 .2 .2The part ies rep resen ted by the i r duly 

10 au thor i sed representa t i ves oral ly a g r e e d at t h e 

p la int i f fs p rem ises dur ing and abou t 

Janua ry /Feb rua ry 2003 that the d e f e n d a n t 

wou ld not a t tend to cer ta in of the w o r k and 

supp ly certain mater ia ls wh i ch w e r e to be 

pe r fo rmed and supp l i ed in the fu tu re to the 

va lue of R719 897 ,76 plus VAT it be ing imp l ied 

a l ternat ive ly taci t ly agreed to by the par t ies 

[my e m p h a s i s ] that the de fendan t w o u l d repay 

to t h e de fendan t the amoun t pa id by the 

20 plaintiff in respec t o f w o r k and mater ia l to be 

done and supp l ied by the de fendan t in fu tu re 

and wh i ch w a s not done and supp l i ed in the 

a fo resa id s u m of R 7 1 9 897,76 p lus VAT." 

To th is p roposed a m e n d m e n t in c lause 6.2.2 are cer ta in a l legat ions 

m a d e in the a l ternat ive but it is impor tan t to note fo r pu rposes of this 
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j u d g m e n t that fo l low ing w o r d s a p p e a r in the a l ternat ive c la im sought to 

t h e prev ious a l te rna t ive 6.2.2 name ly tha t it be ing a l leged that it was 

" impl ied a l ternat ive ly tac i t ly ag reed to by the par t ies that the de fendant 

w o u l d repay to the plaint i f f t h e a m o u n t pa id by the plaint i f f in respect of 

w o r k to be done and supp l i ed by the de fendan t in fu ture wh ich was not 

d o n e and supp l ied in the a fo resa id s u m o f R 7 1 9 876 ,76 plus VAT" 

T h e exp lana t i on g i ven by the plaint i f f for the a m e n d m e n t is as 

fo l l ows : 

Dur ing the c o u r s e of the ev idence g iven by Mr Bar t 

10 P ie te rsa it b e c a m e apparen t to counse l and me 

tha t if the admi t ted o v e r p a y m e n t m a d e by the 

plaint i f f t o t h e de fendan t w a s not m a d e in 

c i r cums tances ou t l ined in the p la in t i f fs par t icu lars of 

c la im s a m e w a s m a d e in c i r cums tances w h e r e 

plaint i f f had a g r e e d to m a k e a d v a n c e d p a y m e n t s to 

t h e d e f e n d a n t in respect of wo rk to be d o n e and 

mater ia ls to be supp l ied in the fu ture a n d that by 

v i r tue o f d e f e n d a n t not do ing so the re had been an 

o v e r p a y m e n t in t h e s a m e a m o u n t . " 

20 T h e de fendan t has ra ised the va r ious ob jec t ions of ob ject ions to 

the a m e n d m e n t sough t by the plaint i f f t h e s e be ing : 

1 . T h e a m e n d m e n t has been brought at a late s tage. 

2 . Pre jud ice to the de fendan t . 

3 . T h e plaint i f f seeks to in t roduce a d i f ferent deb t and that same 

has p resc r i bed . 



18899/04-1 R O U X 6 JUDGMENT 

4. That paragraph 6.2 2 and 6.2.3 of the proposed amendment do 

not comply with rule 18(6). 

5. That the proposed amendment is vague and embarrassing. 

6. That "the embarrassment is compounded in the light of the 

evidence already led." 

The view that I take of this matter is there is a single point raised 

which is dispositive of the issue and accordingly it is not necessary for 

me to deal with all the objections raised by the defendant. That issue is 

whether the plaintiff has sought lo introduce a different debt. It is 

10 common cause that depending on the interpretation which one gives to 

this question of "debt", the claim has either prescribed or has not 

prescribed. 

Counsel referred me to various cases in particular the following. 

Mazibuko v Singer 1979 (3) 258 (W) at 265D-266C; Associated Paint 

and Chemical Industries (Pty) Ltd t/a Albestra Paint and Lacquers v 

Smit 2000 (2) SA 789 (SCA) at 794C-G; Sentrachem Ltd v Prinsioo 

1997 (2) SA 1 (A) at 15A-16D; Evins v Shield Insurance Co Ltd 1979 (3) 

SA 1136 (W) at 1141F-G; Standard Bank of SA Ltd v Oneanate 

Investments (Pty) Ltd (in liquidation) 1998 (1) SA 811 (SCA) at 826J, 

20 Oertel & Andere NNO v Direkteur van Plaasiike Bestuur & Andere 1983 

(1) SA 354 (A) at 370B; imprefed (Pty) Ltd v National Transport 

Commission 1993 (3) SA 94 (A) at 107A-G and CGU insurance Ltd v 

Rumdel Construction (Pty) Ltd 2004 (2) SA 622 (SCA). 

It seems to be now settled law that an amendment is permissible 

provided that the debt which is claimed in the amendment is the same 
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o r SUBSTANTIALLY THE SAME DEBT AS ORIGINALLY CLAIMED (SEE IN PARTICULAR THE 

CGU Insurance Ltd CASE SUPRA AT PARAGRAPH 5) . IT ALSO SEEMS to BE 

SETTLED LAW THAT A SUMMONS WHICH SETS OUT AN EXCIPIABLE CAUSE OF ACTION 

CAN INTERRUPT THE RUNNING OF PRESCRIPTION PROVIDED THAT THE DEBT IS 

COGNISABLE IN THE SUMMONS AND IS IDENTIFIABLE AS SUBSTANTIALLY THE SAME 

DEBT AS THE DEBTS IN THE SUBSEQUENT AMENDMENT (CGU Insurance Ltd v 

Rumdei Construction (Pty) Ltd AT PARAGRAPH 5 AGAIN). 

IT ALSO SEEMS CLEAR THAT IN THE CONTEXT OF THE INTERPRETATION OF 

SECTION 1 5 OF THE PRESCRIPTION ACT 6 8 OF 1 9 6 9 ONE MUST GIVE THE MEANING 

10 OF THE WORD d e b t "A WIDE AND GENERAL MEANING" SEE ONCE AGAINST HE 

CGU Insurance Ltd CASE SUPRA AT PARAGRAPH 6. IN THE CGU Insurance 

Ltd CASE JONES A J A , DELIVERING THE JUDGMENT OF THE COURT, SAYS IF "THE 

DEBT IS NOT THE SET OF MATERIAL FACTS, IT IS THAT WHICH IS BEGOTTEN BY THE SET 

of MAIERIA! FACTS." 

IT SEEMS TO M E THAT HOWEVER WIDE AND GENERAL A MEANING ONE 

MAY WISH TO GIVE TO THE WORD "DEBT" AND HOWEVER GENEROUS ONE WISHES 

TO BE TO A PARTY SEEKING AMENDMENT, AND HOWEVER MUCH ONE MAY 

EARNESTLY BELIEVE THAT THE PARTIES SHOULD FULLY VENTILATE THE ISSUES BEFORE 

THEM, THE MEANING OF A WORD "DEBT" CANNOT BE SO WIDE AS TO EXCLUDE ITS 

20 FUNDAMENTAL, ORIGINAL AND BASIC MEANING - THAT IT ENTAILS SOME KIND o f 

OBLIGATION I A M FORTIFIED IN THIS VIEW BY REFERENCE TO THE CASE OF Oertel & 

Andere NNO v Direkteur van Plaaslike Bestuur & Andere SUPRA WHERE 

VAN HEERDEN A J A DELIVERING THE JUDGMENT WITH WHICH WESSELS JA, 

CORBETT J A AND KOTZE JA, CONCURRED THAT: 

"VOLGENS DIE AANVAARDE BETEKENIS VAN DIE BEGRIP 
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slaan "n skuld' op 'n verpligting om iets te doen 

(hetsy by wyse van betaling of lewering van 'n saak 

of diens) of nie le doen nie." (at 370B} 

It is correct, as Mr Bassiian has forcefully argued, that the amendment 

does not alter the amount which the plaintiff has claimed and that the 

same amount is claimed between the same parties. Nevertheless the 

proposed amendment creates an obligation which arises separately in 

my respectful view from the claim as originally pleaded. That obligation 

is an agreement which was allegedly entered into 

10 January/February 2003 (and it is common cause that the relevant period 

for prescription has lapsed). 

Accordingly it seems to me that the application for the 

amendment must fail. The following order is made: the application to 

amend the particulars Df claim set out in the nolice of motion dated 

25 June 2007 is dismissed with costs. 

ON BEHALF OF THE PLAINTIFF: Adv M Bassiian 
ATTORNEYS ON BEHALF OF PLAINTIFF: Leppan Beech Inc. 

20 ON BEHALF OF DEFENDANT- Adv E L Theron 
ATTORNEYS ON BEHALF OF THE DEFENDANT: Alan Levin & 

Associates 


