IN THE HIGH COURT OF SOUTH AFRICA
{WITWATERSRAND LOCAL DIVISIHON)

CASE NO: 0000707

In the maller bofwoon:

DELETE WHICHEVER {5 NOT APPLICABLE

(1] REPORTABLE: YES '
(2 OF INTEREST IO OTHER JUDGES: YES

{3 REVISECH YESY HNO

ATE MATURE

LYNNAND MAIN INCORPORATED Plaintiff

and

BLUMENTHAL LEANNE Defendant
JUDGMENT

Gitdenhuvs J

[13  This is an opposed application [or summary judgment. In this judgment, [ will

refer to the applicant as the plantifl and the respondent as the defendant.

(2]  The action was commenced by & combined sumnmons, in which the plaintiff

claimed:



“0.1  Pavment of the sum of R21 016,49,

02  Interest om BE21 00649 at the rawe of 21.5 trom the 11 June 2001 to date of

final payment..

9.3 Costs in the amount of R504.50

94  Funher and shemaiive elie™

[3 In par 3.2 of its particulars of claim, the plamull siaics:

3.2 Plaintiff institutes this aclion as cessionary in terms of a written cession
concluded at Sandton, on 25 March 2003, a copy 15 annexed hereto marked “A”,
in terms whereof the Cedent, mth effect from 2 Jamuary 2003, ceded all its ripht,
title, and imtereat i and to certain ¢laims which it may bave against the Defetdants

from any cause of indebiedoess whatsoever ansing, 1o Plaintiff™”

4]  Annexed to the applicaiion for summary judgment is a copy of the deed of
cession. The cedent is Nedbank [formerty Nedcor Bank Limied). The cessionary 1s the
plaintiff. The cession is given i respect of book debts owned to Nedbank by various
debtors. A list of them is annexed to the deed of cession. Included in the list is a close
corporation named Secure Yourself CC. The defendant was the sole member of Secure

Yoursel{ CC.



[5] On 11 June 2001, default judgment for R21 016.49 plus interest and costs was
given in the Pretoria Magistrate’s Court against Sceure Yourself CC, in favour of
Nedbank Limited. Secure Yourself CC was dercgistered on 12 April 2005 by the
Registrar of Closc Corporations. Af that fime, s liabilily to the cessionary was

outstanding.

[6]  The plaintiff alleges, in par & of ils particulars of claim:

“Ay the member of the close comporation and pursuan 1o the cession of its claim hy the Cedeni to
the Plaintiff, and the Defendants are liable to the Plaintiff in terms of the provisions of Section

26(5) of the Closs Corporation Act™

Section 26(5) of the Close Corporations Act No 69 of 1984 reads as follows:

“¥f a cotporation is derepistered while having outstanding Wabilitics, the persens whe are members
of soch corporelion al the ime of deregistration shall be juinlly amd severally liable for such

liahilitics.™

[7]  The defendant has not delivered any affidavit setting out her defence to the claim.
Insicad, she opposes the summary judgment applicalion by taking advantage of

shorteomings in the plaintiffs parliculars of claim.

[8]  Mr Lavine, who appeared for the defendant, pomnted out that it is alleged in par

3.2 of the particulars of claim that Nedbank ceded jts claim against the defendants to the

L¥]



plaintiff. There is, despite the use of the plural, only one defendant. Furthermore, at the
time of cession, Nedbank had no clam against the only defendant. Nedbank cannot cede

a non-existing claim.

[l Mr. K Lavine also submiited that par. 8 does mol sef ouf, clearly and
uttamnbiguously, whal cession the plaintiff is refermming to. He submilted that il il was
Ammcxure A, the plaintiff’ would have said so. In my view, this s ultra-cnitical.
Amnexure A is the only deed of cession annexed to the particulars of clam. N must

follow that the cession referred to in par. 8 is that cession

[10] TReading ithe deed of ccssion and the particulars of claim as a whele, # 18

abundantly clear that the plainiiff™s casc 1s as follows:

» On 11 June 2001 Nedbank obtained judgment agamst Sceeure Yourself
CC;

o On 23 March 2005 Nedbank ceded #ts judgment against Secure Yourself
CC to the plaintiff;

»  (n 12 Apnl 2005 Secure Yourself CC was deregisterad;

s Upon deregistration of Securc Yourself CC the defendamt became

personally liable for the judgment debt.

{t1]1 The pariculars of claimm is muddled.  Although it s apparent what the

draftsperson bhad m mind, ils many shortcomings make it technically vague and



embarrassing. For this reason, T requested Counsel to submit written argument on
whether | can grant summary judgment on vague and embarrassing particulars of clajm.
Both Ms Stevenson and Mr Lavine submitled cxtensive and very belpful heads of

argument o me,

[12] Mg R.J Stevenson snbmitted that although the particulars of clatm might be vague
and embarrassing, they are not falally defective and are easily cured by appropriate
amendments. She went on to say that typographical crrors, grammatical errors, unwise
choice of words, misunderstanding of language and a lack of vocabulary often make
pleadings vasue and embarrassing. She submitted thal, in such cases, the cowt shonld
overlook the palent errors and find that sumumary judgment should be granted where the
defendant does not put forward a bona Gde defence. She based her submissions on fater
atia the following cases: Trans-Afifcan mswrance Co Lid v Mululeka 1956 (2) SA 273

(A) at 278 and Teale & Son (Piy) v Viystaatse Plantediens 1968 (4) SA 371 (O} at 373A.

f13] Mr. Lavine countered this submission by saying that a plaintiff who mvokes the
extraordinary remedy of summary judgment should, at the very least, place before the
Court an unexcipiable swmmons and a venlying affidavit that confirms a properly

pleaded cansc of action.

[14] Tn the present case the defendand did nol deliver an affidavit resisting swnmary

judzment.  Instead, she elected to put its defence ihat the plamtitf™s summons 1s



defective, o the court from the bar. In Standard Bank of Sowth Africa v Roestof 2004 (2)

SA 492 (W) at 497H-1, Blieden I said,

“I[ a defendant has difficulty in dealing with pleadings because they are ot
techmicably correct for one or other reasen, this should be stated in his alfidavit
filed in terms of R32(3) as 2 justification for his itability to present sn allidavit

disclosing ‘fully the nature and grounds of the delenee and the material facts relied

upon therefor’.

[15]  Jn Transdfrica v Mafnleke 1956 (2) 84 273 (A) 278 F, Schreiner JA held;

“No doubt paruics and their legal representatives should not be encouraged o be
slack in the ohscrvange of the rules which are an inportant element in the
machinery for the administration of justice. But, on the other hand, technical
objections to less than perfect procedural sieps shoukd not be permitted, in the
absence of prejudice, 1o interfere with the expeditious and, if pessible inexpensive

decisions of cases on their merits ™

[16] In Caxtor Lid v Barrige 1960 (4) SA 1 {W) 311 - 4A, Roberls AJ said:

“It is true that when no valid claim appears e focie (he summons and affidavit of the plainlill ths
defendant is oot cabled upon wo file a replying affidavit, but in the instant case the third defendant
has confined himself 1o what ons might deseribe as iextual critcism of the summens and sfTdail,
which, though ceriginly not above such criticism, does, as T have already indicsted, convey bevond

reasoneble doubt 1o the defendant what the plaintifl™s case is. And to that cuse the delendant has



made no repby. [t would have heen the easiest thing for him 1o file an affidavit under sub-rale

£33y making summany judgment impossible, if he actoally had a defence.”

[17] Nowhere in the submissions made on behalf of the defendant has she clamed to
have suffered any prejudice as a result of the plaintiff's manifest blunders, /o Standard

Rank of South Africa v Reestof, supya at page 496G-1, Blieden J said-:

“If the papers are not technically correct due to some obvious and manifis) ¢rror
which causes no prejudice to the defendant, it i3 diffienlt to justify an approach that
refiises the application, cspecially in a case such as the present one where a reading
of the defendant’s affidavit opposing summary judsament malkes it ¢lear beyond

doubl that he knows and appreciates the plaintitt's case againat him.”

[18] In my view, to dismiss the application [or summary judgment  purely on
technical flaws in the particulars of claim which, 1 mght add, can be cured by
uncomplicated amendments, would not be scrving the ends of justice. The defendant

chose not to reveal her delence, if any, and she must live with the conscquences thereof,

[19] The amounts claimed.in these proceedings [afl well within the junsdiction of the
Magisirate’s Court. This must impact on costs. Furthenmorc, there is no justification on
the papers before me for an award of interest at the rate of 21,5% per annum. The
plaintiff did not even aticmpt to justify that rale. In its particulars of claim. the plaintiff

asks for costs in an amount of R 504, 50. 1 will award that amount, and noting more.



The slovenly mamner in which the particulars of claim were preparcd, refrains me from

awarding a larger amount under the prayer for alternative relicf, as I was requested to do.

[20]  For these reasons T give summary judgment for:
a} R 2106149,
b} Interest thereon at the rate of 15,5% per anmun calculated from 11 June 2001
to date of payment; and

¢} Costs of suit in an amount of R504.50.
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