IN THE HIGH COURT OF SOUTH AFRICA
(TRANSVAAL PROVINCIAL DIVISION)

CASE NO: 41334/2007

DATE: 20 FEBRUARY 2009

In the matter between:

MFANAFUTHI LUCAS SHONGWE PLAINTIFF
and
SOUTH AFRICAN RAIL COMMUTER CORPORATION DEFENDANT
JUDGMENT
PHATUDI J

[1] THE PLAINTIFF INSTITUTED AN ACTION ON PERSONA! INJURY CLAIM AGAINST THE DEFENDANT. THE PLAINTIFF CLAIMS PAYMENT OF A GLOBAL
ESTIMATED AMOUNT OF R573 000, 00 AS DAMAGES HE ALLEGEDLY WILL SUFFER AS A RESULT OF INJURIES HE SUSTAINED ON THE 28 NOVEMBER
2006 AT KOPANONG RAILWAY STATION. THE PLAINTIFF SUSTAINED THE SAID INJURIES WHEN HE FELL IN BETWEEN THE MOVING TRAIN THAT HAD
GAINED SPEED AND THE PLATFORM.

[2] At the commencent of the trial, both Counsel for the parties informed me that the parties had agreed to separate the merits and the
guantum as envisaged in terms of the Rule 33(4). | then made an order to that effect. In their opening statements, Counsel for the Plaintiff
submitted that the Defendant negligently contributed to Plaintiff's injurie while, on the other hand, the Defendant raised volenti non fit iuria

as their defence.

[3] The Plaintiff testified in Zulu and Mr Buda, (the Interpreter) interpreted to English. His testimony was, in short, that he was commuting by
train on daily basis from home to work. At the time of the accident, he was almost in his 2gth day commuting home to work by train. He was
a bearer of monthly train ticket en route Pretoria- Mabopane. He, on the 28 November 2006 at about 20h00  went to Kopanong railway

station with intent to board a train home (Mabopane). The train was on the platform on his entering the station's main entrance gate (access

control).

[4] HE SAID THAT THE TRAIN HAD ALREADY PULLED OFF WHEN HE WAS AT THE LAST TWO (2) STEPS UP THE LAST SET OF STAIRS ON THE PLATFORM. HE
WAS 6-7 METRES FROM THE STAIRS TO THE TRAIN. HE, AT THAT MOMENT, SAW THE FIRST TWO (2) TRAIN DOORS OPEN FOLLOWED BY THE THIRD THAT

WAS CLOSED PASS BY. HE THEN RAN TOWARDS THE FORTH DOOR, WHICH HE ALLEGED TO HAVE BEEN OPENED. HE RAN PARALLEL WITH THE TRAIN



FOR A DISTANCE OF ABOUT 2-3 METERS TRYING TO BOARD THE TRAIN THROUGH THAT FORTH TRAIN DOOR. HE THEN SLIPPED, FELL UNDER THE
TRAIN AND SUSTAINED INJURIES ON HIS LEFT LEG, WHICH HAD TO BE AMPUTATED, AS A RESULT THEREOF. THE SECURITY GUARDS ASSISTED HIM

LATER BY REMOVING HIM FROM THE RAILS ONTO THE PLATFORM.

[5] HE, UNDER CROSS EXAMINATION, CONCEDED THAT THE TRAIN WAS ALREADY IN MOTION AT THE TIME HE INTENDED TO BOARD THE TRAIN. HE

FURTHER CONCEDED THAT IT WAS DANGEROUS TO BOARD A TRAIN THAT WAS IN MOTION.

[6] When questioned on the procedures on the part of the train guards before the train depart the station, he said that he observed
that one of the following would happen:
0] Train guard would blow the whistle indicating to the train driver
to pull off, or
(i) The train driver would stick his head out from the front prior to

pulling off from station.

[7] HE FURTHER SAID THAT THEY DO THAT TO ENSURE THAT THE COMMUTERS HAVE CLEARED FROM THE TRAIN DOORS. HE THEN CONCEDED THAT HE
KNEW THAT NO ONE IS ALLOWED TO BOARD A MOVING TRAIN. HE SAID ALTHOUGH HE KNEW THAT IT WAS DANGEROUS TO BOARD A TRAIN IN MOTION,
HE DID TRY TO BOARD THAT' TRAIN BECAUSE THE DOOR WAS OPEN. HE ACKNOWLEDGED THAT HE TOOK A RISK AS IT WAS LATE AT NIGHT. HE,

HOWEVER, BLAMED HIMSELF FOR WHAT HAD HAPPENED AND FOR THE OPEN DOOR.

[8] The Plaintiff stated under re-examination that he neither heard any blown whistle nor saw the train guard on the day in question. He

further said that he slipped when boarding the train in motion. The Plaintiff then closed his case.

[9] THE DEFENDANT CALLED 3 WITNESSES TO TESTIFIED. THE FIRST TO TESTIFY WAS ROBERT MOKGOTHO. HE WAS A SECURITY GUARD
EMPLOYED BY HLANGANANI PROTECTION SERVICES AND DEPLOYED AS SUCH AT KOPANONG RAILWAY STATION. HE, ON THE 28 NOVEMBER

2006, WAS ON DUTY AT ACCESS CONTROL (GATE).

[10] Robert said that the Plaintiff ran passed the access control around 20H30. He shouted and told him not to run as he may get injured.
He was downstairs and did not see what had actually happened. He was later called by his colleague who requested some

assistance.

[11] HE UNDER CROSS EXAMINATION ESTIMATED THE DISTANCE FROM THE ACCESS CONTROL TO THE STAIRCASE ENTRANCE TO BE 15 METERS. HE
FURTHER ESTIMATED THE TIME SPENT BY PLAINTIFF TO REACH THE PLATFORM TO HAVE BEEN 45 SECONDS. THE SECOND WITNESS JUSTICE

MAIGO, A SECURITY GUARD, AS WELL EMPLOYED BY HLANGANAI PROTECTION SERVICE, WAS, ON THE 28 NOVEMBER 2006, ON DUTY AT



(13]

[12]

[13]

KOPANONG RAILWAY STATION WHEN THE ACCIDENT OCCURRED. HE STATED THAT HE WAS DEPLOYED TO GUARD PLATFORM 1. HE SAID ON
THE SAID DAY, HE SAW A MAN RUNNING PARALLEL WITH THE TRAIN THAT WAS ALREADY IN MOTION WITH ITS DOORS CLOSED. THE TRAIN HAD

PICKED UP SPEED, HE SAID. HE, HOWEVER, DID NOT SEE WHAT HAD HAPPENED TO THE RUNNING MAN AS HE DISAPPEARED.

Once the train had totally left the station he heard a voice of a man somewhere beneath the platform. He then asked his colleague to
come and help remove the man from the rails. On inspection of the man, he realised that the man was the Plaintiff. He identified the
Plaintiff by his dreadlocks hairstyle. He noted that his (plaintiff) left leg was seriously injured and his cavella (type of an expensive
fashion shoe) was badly torn out. He, however, did not see him fall and did not see how the accident occurred. All that he saw was

that the man (plaintiff) ran quite a while parallel with the train that had picked up speed. He saw that all doors were closed.

When questioned of the procedure that was followed by the train guard or drivers, he indicated that:
a) He saw the train stop and later pulled off
b) At the time of the train was stationary, some commuters alighted while others boarded.
c) Prior to the train puling off, he saw the train guard from the back of the train blow his whistle.
He was asked if he ever had seen any person boarding a moving train. Mr Maigo said that commutes sometimes board the train while
in motion with doors open or closed. He referred to that as "sparapara.” Counsel for the Plaintiff referred to that as "stuff riding". He

further stated to that as "Stuff rider" would cling on the gutter of the closed door and board the train.

COUNSEL FOR THE PLAINTIFF, MR SEIMA, QUESTIONED HIS FAILURE TO WRITE THAT IN THE STATEMENT HE MADE SHORTLY AFTER THE ACCIDENT. MR

MIAGO'S RESPONSE WAS THAT HE LACKED A BETTER WORD FOR "SPARAPARA" (STUFF RIDING) AT THE TIME OF REDUCING HIS STATEMENT TO WRITING.

HE FURTHER ALLUDED TO THE CHALLENGE HE HAD IN THE LANGUAGE ENGLISH AT THE TIME OF MAKING THE STATEMENT.

[14]

[15]

a)

The third witness, Lawrence Thamsanga Jaffa, an artisan employed by the Defendant, was on duty on the morning of 28 November
2006. He inspected the train as set out on page 42 of the bundle. He testified that on inspection, all doors were in good working

condition. He stated that the next inspection was done on the 12 December 2006.

MR SEIMA, COUNSEL FOR THE PLAINTIFF, SUBMITTED THAT THE PLAINTIFF WAS A BEARER OF A VALID TICKET ON THE DAY IN TIME. HE SAID
THAT THE PLAINTIFF, IN TRYING TO BOARD THE TRAIN THAT HAD GAINED SPEED, THOUGHT THAT HE WAS GOING TO MAKE IT BECAUSE THE
DOOR WAS OPEN. HE, HOWEVER, SLIPPED AND FELL IN BETWEEN THE TRAIN AND THE PLATFORM, WHICH MADE HIM SUSTAIN THE SAID
INJURIES. HE FURTHER SUBMITTED THAT THE PLAINTIFF PARTLY BLAMES HIMSELF. HE SAID THAT THE DEFENDANT IS, HOWEVER, 50 %
NEGLIGENT BY LETTING THE TRAIN DOORS OPEN WHILE IT WAS IN MOTION. HE CONTESTED THE DEFENDANT'S DEFENCE OF VOLENTI NON FIT

INJURIA. HE REFERRED ME TO THE REQUIREMENT SET OUT IN LAW OF DELICT BY NEETHLING, POTGIETER AND VISSER AS:

Consent must be given freely or voluntarily. Should the prejudiced person be forced in some way or another to "consent” to the

prejudice, valid consent is absent.

b)

The person giving the consent must be capable of volition. This does not mean that he must have full legal capacity to act, but that



he must be intellectually mature enough to appreciate the implications of his acts and that he must not be mentally iii or under the influence
of drugs hampering the functioning of his brain.

c) The consenting person must have full knowledge of the extent of the (possible) prejudice. 't is important that the requisite
knowledge is present especially where consent to the risk of harm is concerned. In such cases the consenting person must have full
knowledge of the nature and extent of the risk in order to consent such risk.

d) The consenting party must realise or appreciate fully what the nature and extent of the harm will be. Mere knowledge of the risk or

harm concerned is therefore not sufficient; the plaintiff must also comprehend and understand the nature and extent of the harm or risk.

E) THE PERSON CONSENTING MUST IN FACT SUBJECTIVELY CONSENT TO THE PREJUDICIAL ACT. (THE THREE LAST MENTIONED REQUIREMENTS

ARE EXPRESSED AS FOLLOWS BY INNES CJ IN AN OFTEN QUOTED DICTUM:

[t must be clearly shown that the risk (of injury) was known, that it was realised, and that it was voluntarily undertaken.
Knowledge, appreciation, consent -these are the essential elements; but knowledge does not invariably imply

appreciation, and both together are not necessarily equivalent to consent).

[16] He said that the Plaintiff's conduct does not comply with the requirements as set out. Mr Seima submitted further that due to that' day
being "Month End," the Plaintiff was afraid that if he was to wait at the station, he would be mugged of robbed should the train leave

him.

[17] He contested the evidence led by the defence witness, to wit, Mr Mokgotho. He said that Mr Mokgotho admitted not to have seen how
the accident occurred. Mr Seima further said that the second witness, Mr Maigo, being the key witness, did as well, not see how the
accident occurred. He only saw the Plaintiff running parallel with the train. Counsel for the Plaintiff referred me to Transnet Ltd t\a

Metro rail and another v Witter 2008(6) SA 549 SCA, where, he said, " the Respondent cost his foot when he slipped and fell after

attempting to board a moving train whose carriage doors were open”, He submitted that the court held that the train guard had been

negligent in failing to ensure that the doors were closed before signalling to the driver that the train could start moving.

[18] He submitted further that the court found that there was 50 % contributory negligence on the part of the respondent. He lastly submitted

that the Plaintiff has proved its case against the Defendant and prayed that an order holding the Defendant liable on merits be made.

[19] IN REBUTTAL THERETO, MR CILLIERS, COUNSEL FOR THE DEFENDANT, SUBMITTED THAT THE PLAINTIFF BEAR THE ONUS TO PROOF THE
NEGLIGENCE ON THE PART OF THE DEFENDANT. HE SUBMITTED FURTHER THAT THE PLAINTIFF MUST HAVE PROVED THAT THE DOORS WERE
OPEN. MR CILLIERS SUBMITTED THAT THE PLAINTIFF WAS, DURING TESTIMONY, OBSESSED WITH THE OPEN DOORS. HE SAID THAT THE

PLAINTIFF UNDERSTOOD FROM SOMEWHERE TO INSIST THAT THE DOORS WERE OPEN.

[20] Counsel submitted that Mr Maigo was, amongst the witnesses, absolutely good and credible. The witness was consistent on his

testimony. He said that the witness could have lied as to how the accident occurred. All the witness remembered was that the Plaintiff



[21]

[22]

(23]

ran parallel with the train and later disappeared. He does not know how he board the train, whether through the window or between
the carriage. He further submitted that Mr Jafta checked the doors in the morning of the accident. He found the doors to have

functioned properly.

MR CILLIERS REFERRED ME TO AN UNREPORTED CASE OF LL MOEPYA V_TRANSNET LTD AND ANOTHER CASE NUMBER

2475\2Q05 (TPD) DELIVERED BY MYNHARDT J. HE SUBMITTED THAT HIS (MR CILLIERS) ARGUMENT WAS FOUND TO BE CORRECT THAT THERE
ARE SERIOUS RISKS OF INJURY AND PERHAPS EVEN DEATH, INHERENT IN SOMEONE TRYING TO BOARD A MOVING TRAIN. FURTHER THERETO,
HE SUBMITTED THAT THE PLAINTIFF KNEW, AS HE (PLAINTIFF) CONCEDED, THAT IT WAS EXTREMELY DANGEROUS TO BOARD THE TRAIN WHILE
IN MOTION. HE LASTLY SUBMITTED THAT PLAINTIFF TOOK AN EXTREMELY DANGEROUS RISK, KNOWING FULLY THAT INJURY OR EVEN DEATH
WAS INHERENT. HE THUS SUBMITTED THAT THE PLAINTIFF'S CLAIM ON THE MERITS BE DISMISSED. HE IN FACT, FINALLY SUBMITTED THAT

ABSOLUTION FROM INSTANT BE GRANTED WITH COSTS.

In my evaluation of the evidence tendered by the witnesses and submissions made by both counsel for Plaintiff and Defendant, | find
that the train was already on the platform at the time of his entry at the main gate (access control) of the railway station. He ran +15

meters before entering the staircase leading to platform 1 where the train was.

HE AGAIN HAD TO NEGOTIATE TWO (2) SETS OF STAIR CASES WHICH | NOTED FROM THE PHOTO ANNEXED ON PAGE 75 OF THE BUNDLE, THAT
ANOTHER *15 METERS COULD BE ESTIMATED. WHILE ON THE LAST 2 OF THE SECOND SET OF STAIRS, PLAINTIFF SAW THE TRAIN, WHICH HE
ESTIMATED TO HAVE BEEN 7 METERS AWAY FROM HIM, TO HAVE BEEN IN MOTION. HE THEN SAW, AS HE TESTIFIED, THE FIRST 2 (TWO) DOORS
OPEN FOLLOWED BY THE CLOSED. HE THEN SPOTTED THE 4TH DOOR BEING OPEN. HE RAN AFTER THE OPEN DOOR FOR APPROXIMATELY 3
METERS. THIS MEANS THAT HE RAN *10 METERS FROM THE SECOND LAST STEP TO THE TRAIN. HE UNFORTUNATELY SLIPPED AND FELL IN

BETWEEN THE TRAIN AND THE PLATFORM.

[24] It is in my view, that the train had already gained speed at the time the Plaintiff saw the moving train. Three (3) doors had already gone

past his vision. He, however, decided to run after the 4th door. He took a risk by giving chase to a train that has gained speed.

[25] THE QUESTION TO DETERMINE IS WHETHER THE DOOR WAS OPEN OR NOT. COUNSEL FOR THE PLAINTIFF, INTENDED TO APPLY FOR INSPECTION IN

LOCO, WITH A VIEW TO INSPECT THAT THE METRORAIL TRAINS, ALMOST ALWAYS, DEPART THE PLATFORM WITH SOME OF ITS DOORS OPEN. THE

DEFENDANT CONCEDED THAT SOME TRAINS DEPART THE PLATFORM STATION WITH SOME DOORS OPEN.

(26]

I, having been a train commuter some years back, took judicial notice that trains, more often than not, depart the platform with
some of its doors open. | even took.judicial notice that the train commuters themselves are the ones who cause these doors not to

close by disturbing its mechanism.

[27] IN THE PRESENT CASE THE PLAINTIFF ALLEGED THAT THE DOOR OF THE TRAIN IN MOTION HE RAN AFTER, WAS OPENED WHILE, ON THE OTHER



HAND, MR MAIGO, THE SECURITY GUARD, WHO WAS ON DUTY AND DEPLOYED AT THE PLATFORM, STATED WITHOUT HESITATION, THAT ALL DOORS OF
THAT TRAIN WERE ~ CLOSED AT THE TIME WHEN THE PLAINTIFF WAS RUNNING PARALLEL WITH THE MOTION TRAIN THAT HAD GAINED SPEED. HE SAID
HE WAS NOT SURPRISED BY HIS RUNNING PARALLEL IN THAT HE HAD SEEN COMMUTERS BOARD THE MOVING TRAIN WITH OR WITHOUT DOORS OPEN.

HE SAID THAT THEY NORMALLY CLING ON THE GUTTERS OF THE DOOR, IF CLOSED. THOUGH MR MAIGO LACKED A BETTER WORD FOR

"sparapara” (stuff riding); he said that that' conduct or act of boarding a train in motion in that fashion, is "sparapara”.

[28] It must be borne in mind that the term Sparapara is used for boarding a train already in motion, either as a "sport" (as contended by
Mr Seima) or boarding it once. What surprised Mr Miago is the disappearance of the man who was running parallel with the train.
When asked what could have happened to the man, he with confidently, stated that he could have board the train either through the

window or between the carriage. | found him to have been the most credible witness.

[29] THOUGH COUNSEL FOR THE PLAINTIFF INTENDED TO CHALLENGE HIS VERSION, NO ONE QUESTIONED MR MAIGO OF THE VISIBILITY OF THE
SCENE ON THE DAY IN QUESTION. AS THE ACCIDENT OCCURRED AT ABOUT 20H30, | FIND IT PROBABLE FOR MR MAIGO NOT TO HAVE SEEN
HOW THE PLAINTIFF COULD HAVE BOARD THE TRAIN (IF HE DID). HE WAS +25-30 METERS AWAY FROM WHERE THE PLAINTIFF WAS RUNNING

PARALLEL WITH THE TRAIN IN MOTION. NO ONE QUESTIONED ANY WITNESS OF THE LIGHTING OF THE PLATFORM AT THE TIME.

[30] The Plaintiff's version that he was scared he would be mugged or robbed should the train leave him, find no place in my mind. The
Plaintiff noted the security guard at the access control gate when entering the railway station. A reasonable train commuter would
have let go of the train and ask for protection from the security guard(s). They, security guards, are employed and deployed at such
railway stations to protect the commuters from being mugged and robbed or even assaulted. |, thus reject his version of fear from

being mugged.

[31]1 INDEED, ALIGN MYSELF WITH THE DECISION OF THE SCA IN TRANSNET LTD T\A METRORAIL AND ANOTHER V WITTER 2008 (6) SA 549

SCA THAT THE METRORAIL'S GENERAL OPERATING INSTRUCTIONS IMPOSE A DUTY ON THE (TRAIN) GUARD TO ENSURE THAT THE TRAIN DOORS WERE
CLOSED BEFORE HE GAVE THE SIGNAL TO THE DRIVER TO PROCEED. ON THE PERUSAL OF THE FACTS OF THE SAID CASE, IT APPEARS THAT THE
RESPONDENT (WITTER) LOST HIS FOOT WHEN HE SLIPPED AND FELL WHILE ATTEMPTING TO BOARD A MOVING TRAIN THROUGH AN OPEN

CARRIAGE DOOR. | AGAIN NOTED AT PAGE 552 PARA E\F THAT:

"THE TRAIN HAD JUST STARTED TO MOVE, SLOWLY WHEN THE PLAINTIFF EMERGED ONTO THE PLATFORM" (MY UNDERLINING)



[32]The facts of that' case, as compared with this one, are not similar, in my view, the Witter case, the train had Just started to move (My
Emphasis) as opposed to the one (in casu) that had gained speed. |, in casu, infer that the train guard must have given the signal to the
driver to proceed. The Plaintiff did not dispute that that' could have been done at the time of his landing on the platform. | find that the
reasonable train commuter in the position of the Plaintiff would (and should) have foreseen that his conduct might cause damage to himself

or even causing death.

[33] THE ONUS IS INDEED ON THE PLAINTIFF TO PROVE ON A PREPONDERANCE OF PROBALIBILITIES THAT THE DEFENDANT WAS NEGLIGENT. IN MY
VIEW, THE PLAINTIFF FAILED TO PROVE THAT THE DEFENDANT WAS NEGLIGENT. |, AS A RESULT, AM PERSUADED TO ACCEPT THE DEFENDANT'S

DEFENCE OF VOLENTI NON FIT INJURIA. THE DEFENDANT CANNOT, IN MY VIEW, BE HELD LIABLE WHERE THE INJURED PERSON HAS CONSENTED TO THE

RISK THEREOF. THE PLAINTIFF ACCEPTED TO HAVE BEEN NEGLIGENT BY TRYING TO BOARD A TRAIN THAT HAS GAINED SPEED. HE, HOWEVER,
SUBMITTED THAT HIS NEGLIGENCE WAS 50% AND THAT THE OTHER 50% BE ATTRIBUTED TO THE DEFENDANT'S FAILURE TO KEEP THE TRAIN DOORS
CLOSED WHEN DEPARTING THE PLATFORM. |, IN FACT, FIND THE PLAINTIFF TO BE 100% NEGLIGENT. HE CONSENTED TO THE INJURY AND HIS CONDUCT
FIT LIKE A HAND IN A GLOVE TO THE REQUIREMENTS FOR A VALID CONSENT, I.E;
1) THE PLAINTIFF CONSENTED FREELY AND VOLUNTARILY BY ATTEMPTING TO BOARD THE TRAIN WHILE IN SPEEDY MOTION.
He was capable of volition. He was intellectually mature enough to appreciate the implication of his act. He knew that he might get injured or even
get killed.

HE REALISED AND APPRECIATED FULLY WHAT THE NATURE AND EXTENT OF THE HARM WOULD BE.

[34] 1, in my final analysis, find that the Plaintiff's claim on his "self inflicting injuries”, stand to be dismissed. It is trite that costs follow the event. The

Defendant is thus entitled to costs, i, as a result, make the following order

THE PLAINTIFF'S CLAIM IS DISMISSED WITH COSTS.

AML PHATUDI
JUDGE OF THE HIGH COURT
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