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JUDGMENT

HORN, J: The plaintiffi and the deceased, Ndidi Mangweni, lived

together prior to the motor vehicle collision which occurred on

20 20 September 2003 ih which collision the deceased died as a result of
_ injuries sustained. |

At the time of the collision, the plaintiff was expecting a child

fathered by the deceased which child was born on 6 May 2004. They

-~ had never married. When the matter carme befcr re me ‘I"was advised

that the merits had been conceded by the defendant and the
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defendant’s liability to compensate the plaintiff.for loss of support in
‘respect of the minor child was not in issue.
The issues whic'h | was asked to adjudicate upon were the
following:
1. Had the accident not occurred, would the piaintiff and the
deceased have married?
2. If they would have married when, on the probabilities, would
the marriage have taken place?
3. If it was found that the plaintiff and deceased would have
10 - married, would such a marriage have given rise to a legal
duty of support by the deceased of the plaintiff?
e 4. If the questions posed' in one and three above were in the
affirmative, would the defendant be obliged to compensate
the plaintiff for.. loss of the deceased’s su‘pport?

What it in essence amounts to is whether the defendant would be

obhged_:cocorhpe_nsate a wonié'n whose‘liv'e-in pa.rtner had been killed in
a motor vehicle collision. Mr Saner, who appeared on behalf of the
plaintiff argued that in law, the plaintiff h_ad a claim against the defendant
for loss of support by virtue of the fact that the plaintiff and the
20 deceased were engaged.to be married in December 2003/January
2004. By virtue of the rnegligence of the insured driver, which caused

' fhe death of the deceased on 20 September 2003, fhe parties could not
marry and the plaintiff was therefore entitled in accordance with- aquilian
principles to be placed in a position where she would have been, had

the deceased not died in the coliision. Had the collision not occurred,
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so Mr Sadar argued, the parties would have married in December
2003/January 2004 and. the plaintiff would have been entitled to claim
loss of support as the wife of the deceased. This right the plaintiff has
been deprived of by reason of the negligent conduct of the defendant.

It has long been an accepted principle in our law that, a wife
whose husband is killed by reason of the negligent act of another has a
claim against the wrong doer for the loss of support she would have
been entitled to receive from her husband. The claim of the spouse
arises from the duty of support that was owed her by her husband

10 by virtue of the marriage. See Milns v Protea Assurance Co Ltd, 1978
(3) SA 1006 (C) 1011H. It is therefore generally speaking the existence
of a marriage which entitles the spouse to claim loss of support from
the fund. One will have to look at the purpose of the legislature in
enacting the Road Accident Fund, Act 56 of 1956 (the Act) and whether
it was intended to extent such claims for loss of support to the situation

where the man and woman were not married at the time of the man’s

death.

The Act was created to compensate people who .sustained

damages by virtue of injuries sustained in motor vehicle collisions. |t

20  serves therefore as a kind of third party insurance against the risk of
injury in the case of a motor vehicle collision in respect whereof a
plaintiff has suffered damages. Consequently from a common law point

of view, the compensation extended to a plaintiff who was entitled to
receive support from the person who had been killed in a motor vehicle

collision. The entitlement of such a person to receive compensation -
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due to loss of suppbrt was based on a duty to provide such support by
the person who Was killed. Such a duty would have arisen by virtue of a
marriage. Without the parties being Iegélly married at the time of the
death of the deceaséd, no such duty arises. Such a duty to support has
been extended to traditional Muslim marriages. See Amod v Multilateral
Motor Vehicle Accidents Fund (Commissiaoner for Ge&der Equality),
1999 (4) SA 1319 (SCA).
The fact of the matter is that a claimant for loss of support
resulting from the unlawful killing of a deceased must establish that the
10 deceased had a duty to support the claimant during his lifetime. . So for
example, a woman who was divc_)rced from her husband ptior to the
death of the former husband and who was entitled to support by virtue
of a maintenance order against the decease&; i.e. the former husband,
could be accommodated within the parameters of a claim for losls of
support In accordance with the common law because the deceased had

a duty in terms of a court order to pay mainienance to his former wife.

e-Santam-Beperi-v-Henery, 1999-(3)- SA-424-(SCA)425HInother words:;
the duty of support continued after the termination of the marriage by

virtue of a legal duty imposed on the former husband in terms of an

20  existing maintenance order. Therefore, for__t‘-he purpose of a claim for
loss of support in terms of the Act, a prerequisite is the existence, at the

time of the death of the person who provide;i- the support of a duty to
support. A mere spes that such a duty may arise In the future when the

parties were expeétéd to be married, is in my}vigw not sufficient to found

a claim for loss of support in terms of the Act.



From: To: 0865074261 16/09/2009 14:50 #ih68 P.005/009
i YUYO/U I -C SLATER 5 JUDGMENT

The test is therefore not so much whether the plaintiff and the
deceased in the present matter would or would not have married but
whether at the time of his death there was a legal duty on the deceased
to support the plaintiff. The answer to this question is clearly in the
negative. Marriage is not the only criterion to establish such a duty. In
Du Plessis v Road Accident Fund, 2004 (1) SA 359, such a duty was
found to exist in a permanent same sex relationship where it was
proved that a contractual obligation rested on the deceased to support
the plaintiff. The permanency of the relationship did not create the legal

10 duty of support but the undertaking by the deceased during his lifetime
to continue to support the plaintiff after the latter was medically boarded.

Cloete JA at page 375 paragraph 16 found as a fact,:

“The plaintiff proved that the deceased undertook to support him

with the intention of being Iegally bound by such-an undertaking.

The deceased therefore owed the plaintiff a contractual duty of

support.”

R ,,,,,,,,mCloete_JA-expmssly..EefLoper:pthequestion_whether.the-«depend.en.ce___
action should be extended to unmarried couples in a heterosexual
relationship.

20 The plaintiff in the present matter proved no such undertaking on
the part of the deceased. Indeed, in my view, she failed to prove that
there was any duty on the deceased to support her. The mere fact that
the plaintiff and deceased were engaged to be married in December
2003/January 2004, does not assist the plaintiff. An agreement to be

~married sometime in the future, notwithstanding the permanency of the
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relationship, in my view, does not equate with a duty of support. If that
was the case, it could literally open the floodgates, so to speak, of
plaintiffs claiming from the fund large sums of meney under the guise of
loss of support claims. As an institution which has been created for the
public benefit and which is financed by means of public funds, the
-proliferation of such claims would become uncontrollable, could
decimate the fund financially and give rise to unneéessary iitigation. In
my view it would be detrimental to the fund and would not be in the
public interest to allow claims for loss of support based on such tenuous
10  grounds. The situation is exacerbated by the fact that the evidence of
-the pros;ﬁective piaintiff’s in such cases WOuId almost, without exception,
stand alone and it would be difficult if not impossible for the defendant to
refute a plaintiffs evidence regarding the _reiationship and its status.
The system would be open to abuse.
In any event, from the evidence, it is clear that the plaintiff was
well éble to support herself. OCn her own evidence she earned
, ,,__substantially__rhor.e_thamthe,decs;ased,_She_holds_a_good—positionqand—~
earns a reasonable income. The plaintiff simply has not proved that she
was either in need of support or that there was a legal duty on the
20 deceased to support her. It is apparent that the plaintiff and deceased
commenced living togethef during mid-2002 and continued living
together until the deceased’s death on 20 September 2003. A child was
conceived during this period and the plaintiff gave birth to the child on 6

May 2004. The duty to support the minor child is not disputed and the
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defendant has indicated that it has no objection in having to pay for loss
of support in respect of the c-:hild.

" What is in Issue is the question whéther the defendant should be
o'rdered to pay loss of support which the plaintiff claims for herself. The
piaintiff stated in evidence that it was her and the deceased’s intention
to get married. When they -decided to live, together, the deceased
moved in with the plaintiff. This situation is no different to possibly
thousands of similar relationships where young people decide to live
together iﬁ similar circumstances. It is inconceivable, and in my \}iew,

10  irrational for these relationships to be elevated to quasi-marriages so as
to enable an unmarried woman in those circumstances to claim loss _of
support where her live-in partner had been killed 'in a motor vehicle
collision. Perhaps there may be exceptional circumstances which may
give rise to such a duty. Whether there are such exceptional

circumstances will depend on the facts of each particular case.. There

are, in my view, no exceptional circumstances in the present matter.

It is so that where a man and a woman become engaged to be
married, certain reciprocal duties arise one of which is that where one of
the parties breach the agreement to marry without good cause, it can

20 - give rise to an action in contract. But that alone cannot create a duty of
support for the purpose of a claim for loss of support in terms of the Act.
The agreement to marry and the rights and obligations stemming from it,
may form the bases of reciprocal rights and duties based on -contract,
that is, based on the agreement to marry, but it can have no bearing on

a claim against the fund in terms of the Act. T_hereforé, although on the
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evidence of the plaintiff it must be accepted that the parties would in all
probability have married had the deceased not been killed in the
collision, that alone did not give rise to a legal duty to support the
plaintiff for the purposes of a claim for loss of support in terms of the
Act.

Consequently | conclude that the plaintiff cannot succeed with her
claim for loss of support by virtue of the death of the deceased in the
motor vehicle collision and that that claim must be excluded from the
total amount claimed.

10 Insofar as the costs of the trial are concerned, | am satisfied that
the  piaintiff will be entitled to the costs of the first day of trial and the
defendant will be entitled to the costs of the second day of trial. | am
nbt prepared to order that counsel! for the plaintiff be reimbursed for his
travelling expenses.

In the result, | m;kt.a the following order:

1. The defendant having conceded the merits, the plaintiff shall

e s '-----------'-—---k~be—e-nti-t—led-tc»reéovemoof‘/o_of_sucmuss;ots_uppprt on behalf
of the minor child, Ndita Mangweni, as the plaintiff is able to
prove at a hearing in due course.

20 2. The question of the quantum of such support reféerred to in
paragraph 1 above is postponed sine die.

3. The defendant shall pay the costs of suit save that the

defendant shall be entitled to the cost of the second day of

trial on 8 October 2008.
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4. The plaintiffs costs shall include the qualifying fees of

Mr Francois Wilders and Dr Dan Steyn.




