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SUMMARY

_____________________________________________________________________

1 This case explores whether a plaintiff who alleges a contractual relationship with the defendant in the pleadings can permissibly sue the defendant in delict for losses arising from the defendant’s failure to exercise due care in terms of the contract. Specifically, can a cell-phone client sue in delict a cell-phone service provider with which he has a contract for losses suffered by him following the negligent issue of a duplicate SIM card by the cell-phone service provider to a fraudster who then uses it to perform fraudulent internet banking transactions on his bank account? 

2 It also explores the causal link between a financial loss suffered by the cell-phone client on the one hand, and the negligent conduct of the cell-phone service provider on the other. “Phishing” lurks in the background.

3 Since the conclusion we have reached may be of some importance to the cell-phone industry, and we know of no similar case that has been decided by our courts, we considered that the judgment should be reported. Of course, this case does not deal with the possibility of the liability of a bank in instances where its client suffered a financial loss as a result of phishing.

4 At the hearing of the appeal counsel was asked to address the court on the application of the principle in Lillicrap, Wassenaar and Partners v Pilkington Brothers (SA) (Pty) Ltd 1985 (1) SA 475 (A). Lillicrap decided that a delictual remedy is not available to the plaintiff where the negligence relied upon arises from a breach of a contractual term. Counsel for the plaintiff submitted that Lillicrap does not apply and relied on Holtzhausen v ABSA Bank Ltd 2008 (5) SA 630 (SCA) for the proposition that our law does acknowledge a concurrence of actions where the same set of facts can give rise to a claim for both delictual and contractual damages, and permits the plaintiff in such a case to choose which he wishes to pursue. 

5 The court found that the facts of this case are more akin to the Lillicrap scenario than to the Holtzhausen one. The negligence on which it relied for the delictual claim arose by reason of the existence of a valid contract. But for the contract, the defendant would not have owed the plaintiff any duty of care. For that reason, the plaintiff should have asserted a right ex contractu and not ex delicto. Put differently, because no right of the plaintiff that existed independently of the contract was infringed by the defendant, its remedy lay in contract. The claim was thus disposed of on the Lillicrap principle.

6 As regards the causal link between the plaintiff’s loss on the one hand and the defendant’s negligent omission on the other, the court found that on the evidence of the plaintiff’s own witnesses the defendant’s negligent conduct in granting a duplicate SIM card to the fraudster without verifying his identity could not, on its own, have enabled the fraudster to access the plaintiff’s internet bank account.

7 As there was no evidence that the other pieces of the puzzle required to access the plaintiff’s internet bank account were negligently provided by the defendant, no liability could be imputed to the defendant in delict. It was not clear why the plaintiff did not pursue its delictual claim against Nedbank as it had earlier threatened it would.
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