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JUDGMENT: LEAVE TO A%E”PEAL

MOLAHLEHI AJ

[1] This is an application for leave to appeal against the judgment made by
this Court on 28 March 2013 in terms of which the applicants’ rescission

application of the eviction order made by Kathree-Setiloane J, under case

i 1 |

number 47208/11 on 28 March 2012 was dismissed.

(21 The alternative relief sought by the applicants was that the City of
Johannesburg should provide alternative accommodation to the 30
applicants, who after their eviction were rendered homeless resulting in
them taking sanctuary under a bridge. The applicant complained under this
heading that Johannesburg Metropolitan City Council had arranged
atternative accommodation which required them irrespective of whether
they were employed or not to pay R20,00 per person. The applicants aiso
complained that even those who had income the amount of R20,00 was
unaffordable because they were unemployed and did not have constant
income. It was for this reason that the Court ordered that the amount
should be reduced to R10,00 and payment be limited to those who had
'some sources of income.

(31 The guestion to answer in considering whether to grant or refuse leave to
appeal is whether there exist reasonable prospects that another Court may
arrive at a decision different o that of this Court.

[4] On the first day of the hearing of this matter the issue of the role and

responsibility of the City Council was debate at some length. The City Council
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did not dispute its responsibility but mdtcated the difficulty they were faced
concerns the numbers of people that requ:re accommodation The cordial
engagement and corporation between the City Council and the applicants’
representatives was apparent. The issue of the R20,00 which the applicants
had to pay was also discussed at length. After a lengthy debate the matter
stood down for the parties {o engage further in discussions about the issues

relating to the alternative relief. 4

B {

(5] It was apparent from the report recexved the jfoilowmg day as to how far the
parties were in relation to the alternative relief. The impression | had was that
the parties had reached a census on the approach to be adopted. And it was
on that basis that the order as to the alternative relief was formulated. it was
for instance apparent that requiring every person including chiEdreziw and those
who did not have income to pay was unfair and that at least the payment
should be limited to those who have income. The issue of affordability was
also raised even for those who have income. It was contended that the
amount was unaffordable because most of applicants were not in full time
employment and that whatever the source of income they had it was not
stable and consistent. it was in this context that the order was made and in
particular the reduction of the amount to R10, 00 for those who has income. In
this respect an annexure was submitted showing those who received income
including the amount of the income and those who did not.

[6] in my view the alternative order was in essence an order based on consensus
of the parties. The issue which the Court had to determine concerned the
rescission application. If is trite that the Court in considering an application for

rescission it has a judicial discretion to exercise which it does by taking into



From: To 0864003762 03/09/2013 07:.47 #772 P.004/005

account all the relevant factors which are well established in our law.

(71 In the present instance the Court arrived at the decision to dismiss the
rescission application after taking into account all the relevant factors. | am
not persuaded that there are reasonable prospects that another Court is likely
to arrive at a different conclusion to the one reached by this Court. Even if |

was wrong in arriving at the conclusion as | did in relation to the rescission

application, | am of the view that th*? matter has now become academic and

any decision to be made would not "g;ke the mgtter any further. In this regard |
do not agree with the submission made on behalf of the applicants that the
decision made need {o be reversed because it would serve as a precedent.
The decision not to grant the rescission was based on the facts and the
circumstances of this case and would not subsequently be binding on any
other Court.

(8] It is for the above reason that, | do not belief that there are reasonable
prospects that another Court is likely to arrive at a decision different to the one
reached by this Court in both the rescission application and the alternative
refief including the issue of costs.

(9] In the present instance, | do not beliéve it would be appropriate to allow costs
to follow the results.

Order

[10] Inthe premises, leave to appeal is refused, there is no order as to costs.
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