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WEINER J:

INTRODUCTION

[1]  The plaintiff has instituted action against eight defendants. The first
and second defendants are contractors; and the third to eighth are insurers

(save for the seventh defendant who is an underwriter).

[2]  The excipient (the third defendant) filed four exceptions to the plaintiffs

particulars of claim.

BRIEF BACKGROUND

[3] The plaintifi concluded an Engineering, Procurement and Construction
Management Services Agreement (EPCM agreement) with the first defendant
in respect the project management, engineering, procurement and
construction management services for the coal handling preparation piant at
the Goedgevonden Colliery Project (hereinafier referred to as "the Construction

Contract”).

[4]  The plaintiff was required, in terms of the EPCM agreement as conciuded

with the first defendant, ic effect Mroject Professional indemnity Insurance in



accordance with the provisions of Policy Number: P01421 (the Pi Policy).

THE PLAINTIFF'S CLAIM

[5]  The plaintiff has instituted action against, infer alia, the first and third defendants
for payment of the sum of R80 368 8902.40 and R100 million respectively. The plaintiff's
ciaim against the first defendant is based upon a breach by the first defendant of the

EPCM Agreement and the damages suffered by the plaintiff as a result thereof,

[6] The plaintiffs claim against the third defendant is based upon an alieged
obligation on the part of the third defendant to indemnify the plaintiff in terms of the £
Policy for the lesses suffered by the plaintiff as a resulf of the first defendant’s breach of

the EPCM Agreement.

i7] The third defendant submits that the claim against it is excipiable on four

grounds, three of which relate to th

ey

lack of a valid cause of action and the fourth on

the grounds that the particulars of claim are vague and embarrassing.

LEGAL PRINCIPLES RELATING TO EXCEPTIONS

18] It is trite that in exceptions alleging that no cause of action is made out,



‘the onus is always on the excipient fo satisfy the court thaf sound
and adequate grounds exist why the exception should be upheld.”

[8]  The truth of the allegations set out by the plaintiff have to be accepted.

Thus:-

*the exception being resiricted fo pure matfers of faw, itis, of the essence, of a valid exception that
no new facts should be raised at ali; nor should any facts be disputed. The excipient, for the

purposes of the exception, is bound by the pleading fo which he or she excepts, and is

taken to admit those facts.”™

[10] The plaintiff contends that the most pertinent principie which pertains

in the present dispute is that:-

"fw)here a clause in a confract is ambiguous and exirinsic evidence is admissible, an
exception is not competent to decide the meaning.”

City of Cape Town v. National Meat Suppliers, [id 1838 CPD 59 at 63
Beclk’s Theory and Principles of pleadings in civil actions ed. 125



[11] Ramsbottom J in Sacks v Venter® held as follows:

"I think it is clear that if the condition is unambiguous so that evidence is not admissibie
for its interpretation, the question of its interpretation can properly be decided on
exception... In order to succeed, the excipient must show that the clause is
unambiguous and that the meaning for which he confends is the correct meaning. "

[12] in the locus classicus of Jowell v Bramwell & Jones and Others®, Heher,

J held:-

“One must bear in mind in considering this exception that the interpretation of a will,
like a contract, is not appropriate at the exception stage unless the excipient can
demonsitrate that there are no possibie meanings other than that contended for and
that no admissible evidence which is not remote or merely notional can shed light on the
frue meaning of the words and the testator's intent: ... Sacks v Venter 1954 (2) SA 427
(W) at 428D"

[13] In Michael v Caroline's Frozen Yoghurt Parlour (Pty) Lid® Marcus Ad

stated the position as follows:

® 1954 (2) SA 427 (W)
“ lbid 429C-E.

1998 (1) SA 835 (W),
® 1988 (1) SA B24 {W).



“When an exception is taken to a pleading, the excipient proceeds on the assumption
that each and every averment in the pleading to which exception is taken is true, but
nevertheless contends thal, as a matter of law, the pleadings do not disclose a clause of
action or defence, as the case may be ... An exception will not succeed uniess no cause
of action or defence is disclosed on all reasonable consiructions of the pleading in guestion.

. When, as in the present case, the exception Is based upon the interpretation of a
contract, it is necessary for the excipient to demonstrate that the contract is

unambiguous. This is well illustrated by the case of Sacks v. Venier 1954 (2) SA 427 (W).

w7

[14] The third defendant has contended that the function of an exception, that a
pleading does not disclose a cause of action, is io dispose of the case, as pleaded, in

whole or in part.? In Telematrix (Pty) Lid v Adveriising Standards Authority SA®, Harms

JA held that:

‘Exceptions should be dealt with sensibly. They provide a useful mechanism to weed ouf
cases without Jegal menit. An over-technical approach destroys: their utility. To borrow the
imagery employed by Miller J, the response to an exception should be like a sword that ‘cuts
through the iissue of which the exception is compounded and exposes its vuinerability’, ™°

[15] In Sun Packaging (Pty) Ltd v Vreulink'', Nestadt JA confirmed that there is no

hard and fast ruie fhat the interpretation of agreements is to be avoided on sxception.

7 Ibid 632B-E.

Barciay's National Bank Ltd v Thompson 1989 (1) SA 547 (A) at 5583
2006 {1) SA 481 (SCA)

0 Ipid 465, para [3]

1996 (4) SA 178 (A)

2]



He held:

"As a rule, courts are reluctant to decide upon exception questions conceming the
interpretation of a confract. But this is where its meaning is uncertain. In casu, the position is
different. Difficulty in interpreting a document does not necessarily imply that it is ambiguous. ..

Contracts are not rendered uncertain because parties disagree as to their meaning.”

[16] In Telematrix supra, Harms JA quoted with approval the dictum by Miller J in

Davenport_Corner Tearoom (Ply) Ltd v _Jouber® in dealing with an issue of

interpretation. Miller J held that:-

“Nor do | think that the mere notional possibifity that evidence of surrounding circumstances
may infiuence the issue should necessarily operate to debar the court from deciding such issue
on exception. There must, | think, be something more than a notional or remote possibility.
Usually that something more can be gathered from the pleadings and the facts alleged or
admitted therein. There may be a specific allegation in the pleadings showing the refevance of
extraneous facts, or there may be alfegations from which if may.be inférred that further facts
affecting interpretalion may reasonably possibly exist. A measure of conjecture is undoubtediy
both permissible and proper, but the shield should not be allowed fo protect the respondent
where it is composed entirely of conjectural and speculative hypotheses, lacking any real

foundation in the pleadings or in the obvious facts.”

“ Jbid 186J-187B
Y 1982 (2) SA 709 (D) at 715H.

4 PR P
ibid 7160C-E.



THE POLICY IN CASU

(171 In the present insiance, the entire Pl Policy is before the court and thare is no
suggestion by the plaintiff that the meaning will be influenced by admissible evidence to
be led at trial. The third defendant, accordingly, contends that the court can and should

decide the interpretation of the P| Policy on exception.

THE EXCEPTIONS

First Exception

[181 In dealing with the P! Policy, the third defendant raises the issue that there is
a distinction between property insurance and indemnity insurance. The P! Policy is
purely an indemnity policy into which the plaintiff has attempted to insert property

insurance claim.

[19] The piaintiff's claim against the third defendant is based on an indemnification to
which the plaintiff contends it is enfiled under the Pl Policy as a result of the first

defendant's breach of its professional aclivities or duties under the EPCM Agreement.

[20] in claiming such indemnification, the plaintiff relies on the provisions of Clause B

of the professional indemnity section of the Pt Policy, indemnity Clauses A and B read



as follows:

“A.  LEGAL LIABILITY

The Insurers will indemnify the Insured in accordance with the Application of
Indemnity Clause in respect of compensatory damages which the Insured or other
pariies appointed by the Insured shall become legally liable to pay in consequence of any
actual or alieged neglect, error or omission by or on behalf of the Insured or those for
whom the Insured is responsible in the conduct or execution of their Professional

Activities and Duties as defined.

=3 FRIOR TO HANDOVER

Insurers will alsc indemnify the Insured against Loss arising out of any defect in the
Works discovered prior to the issue of any practical completion or take-over certificate or
any defect in the product prior to it having left the custody and control of the
Insured, provided that any such defects are caused by a negligent breach of a
Professional Activity or Duty by the insured or other parties appointed by the Insured or
those for whom the Insured is responsible.”

[21]  The third defendant has argued that a professional indemnity policy indemnifiss
an insured against losses caused by its own negligence.” The heading under which
the clause is to be found, in the absence of any express provision to the contrary, can
be taken into account in interpreting the P! Policy.™® In the present case, the plaintifs

seeks a professional indemnity in respect of losses caused, not by s own conduct, but

% Gordon & Getz, The South African Law of Insurance by DM Davis at 483,

1% Sentine! Mining industry Retirement Fund v Waz Props 2013 (3) SA 132 (SCA) at 137, para {10

1
I
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rather by the conduct of another insured, namely the first defendant.

[22] The third defendant submits that the reference to the insured in the aforegoing
clauses of the Pl Policy is a reference to the insured whose negligent breach of a
professional activity or duty caused the defect in question. In the present instance, that

insured is not the plaintiff, it is the first defendant.

[23] The endorsement to the poiicy extends the meaning of insured fo inciude, inter
alia, the first defendant. The first defendant contends that the use of the word “insured”
in Ckaﬁse B of the P1 Policy cannot be used interchangeably to refer, in the first
instance, to the plaintiff but then subsequently to refer to the first defendant. The

reference fo the insured must entail the use consistently of the same insured.

[24] The fact that the Pl Policy provides that each legal entity indemnified is
indemnified separately in respect of claims made against any of them by any other
does not, the third defendant submits, detract from this principle. All that that clause
does Is to permit a claim to be made by one insured against the other and for the latter

to seek an indemnity under the Pl Policy in respect of such claim made against it.
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[25] In these circumstances, it is argued that the plaintiffs reliance on Clause B of
the P! Policy to claim an indemnity from the third defendant, in respect of a breach by
the first defendant of its professional activities or duty under the EPCM Agreement, is

misconceived and results in the plaintiff's claim being excipiable.

28] The plaintiff submits that:-

26.1. the word "Loss” relates only to indemnity Clause B and does not

pertain to Indemnity Clause A;

26.2. the Pl Policy does not only indemnify the Insured (as defined)
against iosses caused by ifs/their own negligence. The Pl Policy comprehends
two species of insurance cover, namely, constituting "Legal Liability' and

that constituting a “Loss” which occurs "Prior fo Handover",

26.3. the Pl Policy relates to more than one “/nsured” and the PI|
Policy is silent as to which of the insured or combination thereof is the

"Insured” for purposes of the coniext in guestion.
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26.4, the "Insured" can, in terms of the endorsement, be either the
plaintiff or the first defendant or the second defendant or a combination of the

two (no relief is soughi against the second defendant).

26.5, the third defendant's [iability for losses caused by the first
defendant, arises in conseguence of the definition of "insured" in the policy
having been extended so as fto include the first defendant and in
consequence aiso of giving effect io the purposive consfruction

recognised and endorsed by Grosskopf JA in the Venter case supra.

26.6. Clause B of the PI Policy is rendered operative not only by a
negligent breach of a professional activity or duty by the Insured (which may

be either the plaintiff or the first defendant), but also,

“.. by _other parties appointed by the Insured or those for whom the [insured] js

responsible.” [emphasis added]

267 the interpretation of Clause B of the Pl Policy, in
consequence of the definition which is ascribed o the word “Insured”,
renders the clause ambiguous. The forum in which an exception is heard is not

the forum in which such an issue cught ic be decided.



26.8 clause 13 of "The Exclusions” section of the Pl Policy excludes
cover for "Liabilify": the Exciusions saction of the P1 Policy is silent insofar as the
"lLoss" portion of the policy document is concerned. To the extent,
therefore, that the exclusion section of the Pl Policy provides that. “(this Policy
does not cover jiability arising out of the failure by the Insured to meet completion
dates”, it refers only to Indemnity Clause A and not to Indemnity Clause B
which has its own set of rules. Plaintiff argues that a contrary interpretation

renders the provisions in guestion ambiguous.

[27] The third defendant, however, contends that:-

27.1. Clause B is not applicable o losses in the sense claimed by the
plaintiff but refers to an insured who is facing a claim. in terms of the EPCM
agreement, the plaintiff was obliged o get professional liability insurance and not
property insurance. The policy would only cover claims against an insured and not

damages which the insured has suffered;

27.2. Clause A refers to legal liabiiity in respect of a claim that has already

been made. Clause B does not reiate to a different insured but to a2 different
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situation. Although no legal liability to pay has yet arisen, the insured might be
liabie, after handover, if there are defects which were caused by the insured's
breach. The reference 1o “Loss” refers to the actual expenses incurred before
being held liabie buf this “Loss” is what the first defendant has incurred and not the
plaintiff. The indemnity policy would only cover claims against the plaintiff and not
claims for which another party is fable. It would not be a reasonable interpretation
of the policy for Clause B to be interpreted as a property insurance policy to which

none of the exclusions apply.

ANALYSIS OF ARGUMENTS

[28] The third defendant's argument, in regard to the court’s ability tc decide
an exception relating io an ‘unambiguous” interpretation, has its atfractions.
However, the inclusion of the First Defendant as an Insured and the reference

to “Insured” in Clause B as well as the inclusion of the words “by other parties

{such as the First Defendant} appointed by the Insured or those for whom the
Insyred fs responsible.” [emphasis added] introduces an ambiguity which
cannot, at this stage, be exciuded. Relying on the various authorities referred
to above'’, the court is of the view that this interpretation should not be decided

by way of exception. Accordingly, the first exception fails.
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The second exception

[29] The third defendant’s second exceplion is similarly confined to Clause B of the

P| Policy upon which the plainiiff relies in its claim against the third defendant.

[30] Interms of that section:

“The onus of proving a claim under this indemnity Clause B shall be upon the Insured who will

be obliged to give prior wiilten notice io the Insurers of the intention to take such action as is

_ necessary to rectify such defect and obtain the [nsurers’ written agreement to such action being

taken and the costs and expenses expected fo be expended.” [emphasis added]

[31] In order to advance any claim under Clause B of the professional indemnity
section of the Pl Policy, the plaintiff was obliged, according to the third defendant, firstly
to give written notice to the third defendant of its intention to take action in order to
rectify any defect and, secondly to obtain the third defendant's written agreement to

such action being taken and the costs and expenses expected to be expended in that

regard.

32} in paragraphs 33 and 34 of the plaintiffs particulars of claim, the plaintiff alleges

that as a result of the first defendant’s failure 1o exercise the standards of skill, care and

diligence reasonably expscied of a professional services provider, defects in the project
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were discovered prior to the issue of a practical completion or take over certificate and
that this necessitated remedial work and/or replacement of work, resulting in actual

expenses being reasonably and necessarily incurred by the plaintiff with the Insurer's

prior written consent, alternatively with the Insurer's knowledge femphasis added]

[33] No such written consent is pleaded in the plaintiff's particulars of claim, nor is a

copy attached.

[34] The allegation that the plaintiff had given such prior written notice to the third
defendant was a jurisdictional pre-reguisite, the third defendant submits, to a claim
being made under Clause B of the professional indemnity section of the Pl Policy. in
the absence thereof, the plainiiff's particulars of claim lack the necessary averments fo

sustain its cause of action.

[35] Plaintiff submits that the question as o whether or not the giving of prior
written notice gives rise to an issue which ought to be decided at the
exception stage cannot be decided in favour of the third defendant on the basis
that the acceptance of the fruth of the aliegations set out in paragraph 34 of
the Particulars of Claim (for the purpcses of an exception} preciudes a finding

that the Particulars of Claim lack the necessary averments.



[36] Plaintiff argued that, in pleading, the insurer’s "prior written consent” it is

implied that there must have been prior notice to the third defendant.

f37] Plaintiff has, however, added the rider, “alternafively with the insurer's
knowledge”. This alternative places a differant slant on the interpretation
claimed by the plaintiff in para 34 above. In my view, the allegation requires
something more to render it compliant with the section of the P| Policy. Either
the allegation of writien notice must be made or the aliegation of the insurer's
“knowledge” must be expanded upon 1o render it sufficient to amount fo
compliance. Without such detail, the jurisdictional pre-requisiies have not been

mef and the exceplion must be upheld.

[38] Insofar as the second of the complaints is concerned, plaintiff contends
that there is no reqguirement, as a matter of pleading or in terms of the Rules of
Court, that a copy of 2 notice such as that contemplated in Clause B of the PI
Policy be furnished by way of an annexure to a Plaintiffs summons. This

appears to be correct.

The Third Excepiion

[39] The plainiiff alleges that as a result of the first defendant’s failure to exercise the



standards of skili, care and diligence reasonably expected of a professional services
provider, defects in the project were discovered prior to the issue of a pracical
completion or take over ceriificate, which necessitated remedial work andior

replacement of work resulting in actual expenses being incurred by the plainiiff.

[40] The plaintiff contends that those expenses were due to;

40.1, its project resources having to be deployed for a period of 16 months
longer than would have been the case had the first defendant properly performed its

nrofessional activities and duties;

40.2. escalation costs due to delays and/or the prolongation of the project

claimed by other coniractors.

[41] The amount claimed in respect of these escalation costs is R26 840 910.11.

[42] The third defendant contends that the Pl Policy does not cover lability arising
out of the faiiure by the insured to meat completion dates and for {consequen’ziai logses

(other than the cost of re-design, rectification, raplacement or material damaoe as 2
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conseguence of the defect). The piaintiﬁ’é claim for expenses incurred due to it having
to deploy its project resources for a further period of 16 months and for escalation costs
due to delays and/or prolongation claimed by other coniractors are either exXpenses
arising out of the faillure by the first defendant to meet its complation dates or are
consequential losses. These are excluded by the Pl Policy. Even if such losses were to
fall outside the ambit of clause 13 of the Pl Policy, they would nevertheless constituie

consequential iosses and wouid thus similarly be excluded by the Pi Policy.

[43] The phrase “arsing ouf of’ used in clause 13 of the Pl Policy impiies that the
ioss is "caused by'... and that there is some causal connection between the loss
claimed and the failure to meet the compietion dates under the project.’® In Siocks v

Stocks {Gauteng) (Pty) Lid v A&P Electrical CC'® Wunsh J held that'

“The expression 'arising out of Is, like 'in respect of and 'in relation to', of verv wide and not very
definite meaning. To determine its meaning in a particular case regard should be had to the context in
which the words are used in the statute or contract in question and to any other indications which migy

20
present themselves.”

[44] In the present instance, the third defendant contends that the losses aliegediy

suffered by the plaintiff and claimed by it relate to, arise from or are connected with the

® Jacobs v Auto Protection Insurance Co Ltd 1864 (1) SA 693 (W}
' 1998 (4) SA 266 (W)
© Ibid 273B
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first defendant’s failure to meet the compietion dates under the project. The losses
claimed by the plaintiff are not direct iosses, but are consequential losses that arise
from the direct loss, namely the defects and the remedial work that was required o
attend io those defects.”’ The third defendant is thus not liabie to indemnify the plaintiff

in respect of such losses.

[45] The plaintiff, on the other hand, contends that the exclusions referred to by
the third defendant only exclude cover for “iabiiity" in Clause A, No reference
is made in the preamble to any exclusion of cover in respect of "Loss®, in

Clause B.

[46] The argument of the plaintiff would involve a ﬁn.ding that Clause B stands
on its own and is not affected .by the exciusions and other conditions of the PI
Policy. Such an interpretation is commercially unrealistic. The submission that
the word “Loss” must be allocated a definitive meaning, which would exciude the
application of any of the other terms of the Pl Policy to it, is improbable. One
can take judicial notice of the fact that insurance policies all contain exclusions.

Any other interpretation is commercially unsound.




[47] The plaintiff does not challenge the first defendant’s interpretation of what
is excluded. It only refies upon its interpretation of Clause B as not being subject
to the exclusions. Having rejected this interpretation, the iosses claimed would

be excluded. This exception is accordingly upheid.

The Fourth Exception

[48] The third defendant’s fourth exception, unlike the previous three exceptions,

relates to the vague and embarrassing nature of the plaintiff's particulars of claim.

[49] Heher J in Jowell v Bramwell-Jones & Others® identified the approach to be

adopted in such a case, as:-

49.1. firstly, asking whether the exception goes to the heart of the claim and:

49.2. if so, whether i is vague and embarrassing fo the extent that the

defendant does not know the claim he has o meetf and;

* Supra Fn 5 at 905G-H,



[50] The following general principies which aid in determining when a pieading lacks
the requisite particulars rendering them vague and embarrassing or in non-compliance

with rule 18(4) are:

50.1. the object of pleadings is to enabie each side to come to trial prepared to

meet the case of the other and not to be taken by surprise:?*

50.2, pleadings must be lucid and logical and in an intelligible form:

50.3. with the abolishment of further particulars, a greater degree of

particularity of pleadings is required:** and

50.4. the more complex a matter, the more detailed the particulars ought to

be 25

% persons listed in Schedule A v Discovery Health [2008] All SA 479 (T) at 481H.
* Trope v South African Reserve Bank & Another 1892 (3) SA 208 (T) at 210F-J.
Nationaie Aartappel KoOperasie Bpk v Price Waterhouse Coopers Ing en anders 2001 (2} SA 780

T
Vg
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[51] In South African Railways and Harbours v Deal Enterprises (Pty) Lid*®, Botha JA

pointed out thai-

“No hard and fast rules can be laid down as to the degree of particularity that is required; the
court exercises its discretion upon the facts of each case; and the degision in one case is no

safe guide to the solution of another unless the relevant facts are identical. ™™

[52] The vague and embarrassing nature of the particulars of claim complained of
relates to the plaintiff's failure to identify whether its claim for R100 million comprises a
single occurrence, as contemplated by the P Policy, or a number of occurrences. If
the plaintiff's claim is based on a singie occurrence, then in terms of the Pi Policy, it is
limited to R50 million with a deductibie of RS million. 1§, on the other hand, it is made
up of a number of occurrances, then each occurrence is subject 10 a deductible of R5

million.

53] According to the third defendant, it is not clear from the plaintiff's particutars of
claim or indeed the annexure attached thereto whether the plaintiff relies on a singie
occurrence or on a number of occurrences. This uncertainty creates doubt whether the
plaintiff's claim is one for R4S million {In other words an indemnity of R50 million, less

the deductible of RS million) or whether it is a claim comprising a mulfitude of

1975 (3) BA 944 (W),
7 Ibid 94TD-E.
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occurrences, each of which are to be reduced by the deductible of R5 million, in which

case the quantum of the plaintiff's claim remains obscure and unascertainable.

[54] The piaintiff contends that the definition of "Occurrence” and the
application thereof to the Limits of Indemnity in the P| Policy is only applicable
to Ciause A of the Pl Policy, that is, to the portion dealing with legai Habiiity

and not io Clause B which relaies to “Loss".

[65] Having found this interpretation to be unsustainable, the first defendant
ts entitied o know the basis and exient of the plaintiff's claim. As it stands, it
is vague and not in accordance with the policy. This exception is accordingly

upheid.

COS8TS

[58] in regard to cosis, although the third defendant has been substantialiy
successful, the dismissal of the first exception carries with it a subsiantial
effect on the plaintiff's claim: accordingly, | intend to order each party fo pay

their own cosis,
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r571 inthe premises, the following order is made:-

1. The first exception is dismissed.

2. The second, third and fourth exceptions are upheld.

3. The plaintiff is afforded 30 days within which to amend its parficulars of
claim.

4. Each party is to pay its own costs.

X)) ‘ﬁ

R o —

Weiner J
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Date of Judgment: 10 December 2013
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