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LEAVE TO APPEAL JUDGMENT

WEINER J:

[1].The applicant applies for leave to appeal in respect of a judgment |
granted on 8 October 2015, where the applicant applied for a money

judgment and execution of the property of the respondent.

[2]. The arrears in the matter were extremely low and the defendant had not



been in arrears for a lengthy period of time. In addition, there was no

personal service on the defendant; service had taken place on his wife.

[3].Having regard to the judgment of the full bench of this division' a Court in
making an order should not grant execution if the requirements set out in
Lekuku have not been met. These include personal service and an

assessment of the arrears, as well as the implications for the respondent.

[4].Having found that the Lekuku requirements were not complied with, |
postponed the matter for six months and ordered that the applicant file
an affidavit on the next date of hearing setting out what attempts were

made to prevent foreclosure.

[5]. The Applicant submits, infer alia, that such order was wrong and that, the
practice directives relied upon do not have the status of court orders and

are mere guidelines.

[6].Section 17 of the Superior Court’s Act? empowers a court to grant leave
to appeal where there are conflicting decisions in either the same

jurisdictions or different jurisdictions.

[7].] am aware of judges in both this division and in other divisions granting
foreclosure where there is no personal service despite the Lekuku

judgment. | am alsc aware of judges granting piecemeal judgments by

' Absa Bank Limited v Lekuku {32700/2013} [2014] ZAGPJHC 244 (14 October 2014)
? Superior Court’s Act 10 of 2013



ordering a money judgment but postponing the foreclosure.

[8]. These are issues which arise in numerous matters in this court daily.
Undoubtedly, this must occur in other courts around the country.
Constitutional jurisprudence, matters of procedure and practice
directives, as opposed to substantive law are involved. To solve this
issue of conflicting judgments, it is my view, that this matter should be
referred to the Supreme Court of Appeal to decide, infer alia, on the
status of practices directives, the issue of personal service, whether
there should be a piecemeal judgment, and whether a court has the

discretion to postpone a matter based upon the factors set out in Lekuku.

[9].Accordingly, leave to appeal to the Supreme Court of Appeal is granted.
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