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REPUBLIC OF SOUTH AFRICA
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GAUTENG LOCAL DIVISION
JOHANNESBURG

CASE NUMBER: 39261/2016
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In the matter between:

GP MSIBI ATTORNEYS INCORPORATED                                 Applicant

and

RODEL FINANCIAL SERVICES (PTY) LTD                    First Respondent

SHERIFF OF THE DISTRICT OF BRAKPAN              Second Respondent

_______________________________________________________________
SUMMARY OF JUDGMENT
_______________________________________________________________
NGALWANA AJ
[1]
Armed with a judgment against the applicant and the its sole director and shareholder for the payment of R734,079,92, the first respondent obtained a writ of execution against the applicant and its sole director and shareholder, Mr Msibi, pursuant to which certain listed moveable assets were attached by the second respondent on 12 September 2016.
[2]
The sale in execution of those assets was scheduled for Friday 18 November 2016.  This has prompted the applicant to approach Court for an urgent interdict on Tuesday 15 November 2016 to stop the sale and for the return of those assets to the applicant.
[3]
The deponent to the founding affidavit who describes himself as a business rescue practitioner had been appointed by the applicant on 10 October 2016 in terms of section 129 of the Companies Act, 71 of 2008 (“the Companies Act”).  He says the commencement of those proceedings was published to every affected person, including the first respondent, on 13 October 2016.  He says pursuant to section 132(1)(a) and (b) read together with section 133 of the Companies Act “all legal proceedings [against the applicant] may not be proceeded with without the written permission of the business rescue practitioner or by leave of the court”.
[4]
In resisting the application, the first respondent advances essentially three defences:

4.1
Non-joinder of the Law Society is “fatal”.

4.2
Business rescue provisions of the Companies Act do not apply respect of an incorporated legal practice. 
4.3
The matter is in any event not urgent. 
[5]
I held that although the matter may be of interest to the Law Society and, indeed, interesting to it, it is not one in which the Law Society has a direct and substantial interest for purposes of joinder.
[6]
As regards the argument that business rescue provisions of the Companies Act do not extend to incorporated law firms I expressed my doubt (obiter)
 and drew a comparison with financial services providers (“FSPs”) who are subject pretty much to the same strictures and attorney firms concerning ethical rules and fiduciary duties to clients.
  I said if FSPs who are subject to similar ethical and fiduciary strictures as attorneys can be placed under business rescue, I see no rational basis on which it can be said that attorneys, by reason of being subject to ethical and fiduciary standards, should be exempt from the business rescue provisions of the Companies Act.  In any event, the Companies Act makes not such distinction. 

[11]
Ultimately, I struck the matter off the roll for lack of urgency.
______________________________
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� 	As I felt the need to express a view without making it a ratio of the judgment, this being urgent court and might require a more comprehensive treatment of the subject


� 	See s 19(3) of the Fais Act, 37 of 2002, s 2 of the General Code to the Fais Act and s 10 of the General Code.





