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R[…] K[…] Defendant/Appl icant  

 

 

JUDGMENT 
 

 

OLIVIER, AJ :  The appl icat ion is  brought  in  terms of  Rule 43(6)  

read wi th Rule 6(12)(A)  of  the Uni form Rules of  Court .  There is  

only one issue,  the accommodat ion needs of  the respondent  

pendente l i te .  The appl icant  and the respondent  are in  the midst  

of  a protracted d ivorce and there has been extensive l i t igat ion.  
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 A Rule 43 order  was granted by th is  Court  on 31 July  

2020,  which was subsequent ly  var ied by order  dated 12 August .  

The lat ter  order  made by Keight ley J,  ordered the appl icant  to  

provide the respondent  and the two minor  chi ldren wi th sole and 

undisturbed occupat ion of  the former fami ly  home which he 

present ly  occupies,  namely uni t  3 […],  The C[…] of  S[…],  by 30 

September 2022.  

 

 The appl icant  brought  th is  appl icat ion shor t ly  before he 

had to vacate The Clar idges proper ty in  terms of  the Keight ley  

order.  The August  appl icat ion was precip i tated by an appl icat ion 

by the landlord of  the respondent 's  present  proper ty to evict  the 

respondent  f rom her  present  occupat ion due to non-payment  of  

the rent  by the appl icant .  

 

 The respondent  was due to be evic ted on Fr iday 

7 October,  three days before th is  hear ing,  fo l lowing an order  

dated 12 September 2022.  However,  the landlord 's  at torneys have 

g iven a wr i t ten undertaking to ho ld over  evict ion unt i l  Monday 17 

October,  pending the outcome of  th is  appl icat ion.  

 

 The respondent  resisted urgency on the basis that  any 

urgency was sel f  created.  I  do not  agree.  I t  is  not  to say that  

because the appl icant  had launched th is appl icat ion only shor t ly  

before he was due to vacate the matr imonia l  home,  that  there is  

no urgency.  

 

 There are deadl ines that  wi l l  impact  s igni f icant ly  on the 

accommodat ion arrangements of  both par t ies.  The appl icant  was 

requi red to vacate the matr imonia l  home by no later  than 30 

September 2022,  whi le the respondent  is  on the verge of  being 

evicted f rom her  present  accommodat ion.  

 

 The appl icant  makes an argument  that  th is  would have a 
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signi f icant  impact  on h is business and the income he der ives f rom 

i t .  He a l leges that  h is  c i rcumstances have changed to such an 

extent  that  he is  able to pay the respondent 's  renta l  in  advance 

for  one year,  thereby ensur ing that  she wi l l  not  be evicted and 

that  she wi l l  remain in  her  present  accommodat ion.  

 

 Even though they are not  d i rect ly  involved,  the decis ion 

of  th is  Court  wi l l  impact  the accommodat ion arrangements of  the 

two minor  chi ldren too.  Ei ther  they wi l l  remain in  thei r  present  

accommodat ion,  or  they wi l l  return to the matr imonia l  home wi th 

thei r  mother.  These factors just i fy  that  the appl icat ion is  heard on 

an urgent  basis.   

 

 The appl icant  wants the par t ies '  current  l iv ing 

arrangements to be mainta ined,  namely that  the appl icant  shal l  

cont inue to occupy the Clar idges proper ty and that  the respondent  

shal l  cont inue to reside at  Uni t  4[…],  2[…] W[…] R[…] S[…],  S[…].  

 

 The appl icant  c la ims a mater ia l  change in  c i rcumstances 

as fo l lows:  he has managed to secure a loan to pay the 

respondent 's  renta l  upf ront  for  one year,  as wel l  as the water  and 

e lect r ic i ty  charges.  The landlord has agreed to the extens ion of  

the current  lease and the upfront  payment  arrangement .  As a 

resul t ,  the respondent  wi l l  not  be evicted f rom her  present  

accommodat ion.  The loan amount  has been deposi ted into the 

t rust  account  of  the appl icant 's  at torneys.   

 

 Secondly there is an offer  to purchase the Clar idges 

proper ty,  which is  owned by a company of  which the par t ies are 

equal  shareholders.  There is  no bond registered over  the 

proper ty.  The matr imonia l  home is  current ly  under offer  and when 

sold,  the respondent  would receive hal f  of  the proceeds.  The 

appl icant  undertakes to move out  once the proper ty has been 

sold.  
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 Thi rd reason:  the appl icant  has conceded to a d iv is ion of  

the jo int  estate and the appointment  of  a l iqu idator  to d iv ide said  

estate,  which he c la ims wi l l  s igni f icant ly  reduce the issues in  

d ispute in  the d ivorce act ion.  He has made a formal  tender to the 

respondent  to th is  effect .  

 

 In  the al ternat ive,  the appl icant  c la ims that  except ional  

c i rcumstances exist  to  grant  the re l ie f .  He argues that  the 

Keight ley order  was patent ly  unjust  and erroneous,  as i t  amounts 

to evict ion,  a l ternat ive ly e jectment  which is  not  competent  re l ie f  in  

a Rule 43 appl icat ion.   

 

 The respondent  submits  that  the appl icant  in tent ional ly  

refused to pay the respondent 's  renta l  and is  offer ing to do so 

now only to avoid compl iance wi th the Keight ley  order.  His  

content ion that  he needs to work f rom the fami ly  home does not  

accord wi th h is p lans for  the fami ly  home to be sold.   

 

 Besides,  there is  no reason to sel l  the home now, as a 

l iqu idator  wi l l  be appointed to d iv ide the jo int  estate as the par t ies 

are marr ied in communi ty of  proper ty.  Regarding th is  poin t  about  

the offer,  the appl icant  considers the offer  to be reasonable,  

whi ls t  the respondent  d isagrees.  The consent  of  both par t ies is 

requi red to sel l  the proper ty.   

 

 In  her  judgment ,  Keight ley J considered the tendered 

proper ty  at  West  20 unsui table as an a l ternat ive home and 

granted the rel ie f  sought  by the respondent ,  who was the 

appl icant  in  that  mat ter.  The Court  went  on to consider  the 

f inancia l  dependence of  the appl icant  ( respondent  in th is  cour t )  

on the respondent  (appl icant  in  th is  cour t )  and the obvious 

imbalance of  power between them. 
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 There is  a lso the issue of  the domest ic  v io lence orders.  

These issues are a l l  of  concern,  but  not  for  th is  Court  to  comment  

on or  to consider  in  the present  appl icat ion.   

 

 The quest ion which was before Keight ley J was qui te  

narrow;  was the tender made by the appl icant  to provide the 

respondent  wi th a l ternat ive accommodat ion of  h is  choosing at  20 

West ,  su i table in  compl iance wi th h is obl igat ions in terms of  the 

Rule 43 order.  That  would be paragraph 6 of  that  order.  

 

 The Court  found that  h is  tender does not  sat is fy h is  

obl igat ion to provide sui table accommodat ion for  the respondent  

and the chi ldren.  On the contrary,  the Court  found that  the fami ly  

home does.  The per t inent  par t  of  her  judgment  reads the 

fo l lowing:  

" In the absence of  any other  proposal  f rom the respondent ,  

of  somewhere e lse that  may be sui table for  the appl icant  i f  

and when she is  evicted,  he must  be d i rected to make the 

fami ly  home avai lable to house the appl icant  and the 

chi ldren. "  

 

The quest ion is  th is ,  would the order  st i l l  have been granted in  

c i rcumstances where the appl icant  offered sui table a l ternat ive 

accommodat ion or  even s imply tendered payment  of  the 

respondent 's  renta l  in  her present  accommodat ion?  

 

 The quest ion before me is  whether  the payment  of  the 

renta l  upf ront  for  one year,  the offer  of  purchase and the 

concession that  the par t ies are in  fact  marr ied in communi ty of  

proper ty  are suff ic ient  to just i fy a var iat ion of  the order.  I t  needs 

to be considered and borne in mind that  a Rule 33 order  is  an 

inter im order.   

 

 I  take the v iew that  there has been a change in 
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ci rcumstances;  the renta l  wi l l  be paid  one year  in  advance 

pendente l i te .  The appl icant 's  l iab i l i ty  to provide furn ished 

accommodat ion to the respondent  and the chi ldren remains 

unal tered.  Should the appl icant  fa i l  to  comply wi th h is obl igat ions 

as set  out  in the order,  the respondent  can approach the Court  for  

immediate re l ie f .  

 

 The threat  of  ev ict ion f rom thei r  present  accommodat ion 

wi l l  no longer hang over  the respondent 's  and the chi ldren 's  

accommodat ion.  There is  an offer  on the fami ly  home,  whether  i t  

is  a reasonable offer  is  not  for  th is  Cour t  to  decide,  i t  is  for  the 

par t ies to reach agreement  on.  

 

 Should the respondent  not  wish to accept  an offer,  so be 

i t .  Should i t  be sold before the d ivorce,  the par t ies would share 

equal ly  in  the proceeds.  The appl icant ,  in h is founding aff idavi t  

refers to a proper ty in  the UK,  of  which the par t ies are jo int  

owners and which could a lso be sold.  This would g ive them much 

needed l iqu id i ty.  I f  not ,  i t  is  then for  the l iqu idator  to deal  wi th.  

 

 Consider ing the f inding above,  I  need not  consider  the 

a l ternat ive ground,  in  par t icu lar  whether  such leave is  competent  

in  Rule 43 proceedings.  The appl icant  f i led an appeal  against  the 

order.  Dur ing argument  the respondent 's  counsel  inv i ted the 

appl icant  formal ly  to wi thdraw the appeal ,  which was done by 

appl icant 's  counsel  fo l lowing an inst ruct ion by the appl icant 's  

at torney.  In i t ia l ly  he rece ived bad advice;  i t  is  t r i te  that  Rule 43 

orders cannot  be appealed.  

 

 The respondent  brought  a counter  appl icat ion seeking a 

declarat ion that  the appl icant  is  in  contempt  of  the Keight ley  order  

and that  he be commit ted to impr isonment  for  3 months,  to be 

suspended for  a per iod of  3 months,  on condi t ion that  he compl ies 

wi th the Keight ley order.  The respondent  c la ims that  the 
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prescr ibed requi rements have been met .  Consider ing my f inding 

above,  the counter  appl icat ion is  d ismissed.   

 

 Had the appl icant  s imply ignored the Keight ley  order  

wi thout  br inging th is  appl icat ion,  the outcome may very wel l  have 

been d i f ferent .  A l though I  grant  a var iat ion of  the order,  I  am 

placing the appl icant  on terms.  He must  pay the advance renta l  as 

undertaken by h im,  by no later  than 14:00 on Fr iday 14 October  

2022.  This money,  the loan amount  has been deposi ted into the 

t rust  account  of  h is  at torneys and is  accessib le.   

 

 The quest ion of  costs remains,  the respondent 's  counter  

appl icat ion has fa i led.  Regard ing the main appl icat ion,  the 

appl icant  would not  have had to br ing th is  appl icat ion,  had he 

in i t ia l ly  compl ied wi th the Rule 43 order  and paid the respondent 's  

renta l .  The respondent  was ent i t led to oppose the main 

appl icat ion.  

 

 I t  would be unfa i r  to  order  the respondent  to pay the 

appl icant 's  costs in  the main appl icat ion,  consider ing the 

c i rcumstances of  the case.  The inequal i ty  of  f inancia l  power in  

th is  re lat ionship due to the respondent  being f inancia l ly  

dependent  on the appl icant  is  a factor  to consider.  Both par t ies 

have l iqu id i ty  problems.  The fa i rest  outcome is  that  costs are 

costs in  the cause.  

 

 I  make the fo l lowing order ;  you wi l l  be presented wi th a  

typed complete order :   

1 .  The mat ter  is  declared urgent  in  terms of  Rule 6(12)  and 

noncompl iance wi th any of  the prescr ipts  in  terms of  the 

ru les is  condoned.   

2.  The status quo regarding the appl icant 's  and 

respondent 's  cur rent  l iv ing arrangement  wi l l  remain in  that  

the appl icant  shal l  cont inue to reside at  uni t  37,  the 
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Clar idges of  Sandton,  4 Susan Lane Morningside and the 

respondent  shal l  cont inue to reside at  uni t  401,  22 West  

Road South Morningside pendente l i te .  

3 .  The appl icant  shal l  make payment  of  the costs of  the 

respondent 's  accommodat ion at  uni t  401,  22 West  Road 

South Morningside,  as wel l  as the water  and e lect r ic i ty  

charges in respect  of  the aforement ioned accommodat ion 

pendente l i te .   

4 .  The appl icant  is  ordered to make payment  in respect  of  

the costs of  the accommodat ion in paragraph 3 in  advance 

for  a per iod of  12 months,  as agreed wi th the landlord of  

uni t  401,  22 West  Road South,  Morningside f rom 1 October  

2022 by Fr iday 14 October at  14:00.  

5.  The respondent 's  counter  appl icat ion is  d ismissed and 

costs are costs in  the cause.  

 
OLIVIER,  AJ 

JUDGE OF THE HIGH COURT  
DATE: 10-10-2022 

 


