IN THE NORTH GAUTENG HIGH COURT, PRETORIA
REPUBLIC OF SOUTH AFRICA
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DELETE WHICHEVER IS NOT APPLICABLE

SAREL JOHANNES LODEWICKUS STEYN Defandant
JUDGMENT
1 This is an application for default judgment., Ths

plaintiffs claim to sue in their capacities as joint

liguidatoras aof the "MP Financ Group

CcC lin

ligquidation)", & preposition of dubious legal

validity for no sucn corporation has ever
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The summons was served at the defendant's place or
residence, The defendant did not glve notice of
Intention to defend. Thus the applicatien for

default judgment,

The plaintiffs allege, I accept correctly, that thay
are the duly appointed liguidators of several
corporate entities, a1l of which are in liguidation:
MP Finance Consultants CC, Krien Financial Service
Limited, Marburt Financial Services Limited and

Madikor 20 (Pty) Limited.

They also allege that they are the duly appointed
liguidators of an entity described in the summons as
"M & B Co-Operative Limited Partnership". I doubt

whether this allegation is good in law.

The plaintiffs allege that the estates of the four
corporate entities named above and that of M & B Co-
Operative Limited Partnership wera consolidated into
a single sstate by an order of this court made under
case numbar 21098/2003. The court which made the
order is desoribed, incerrectly, in the summons as

the Witwatersrand Local Pivision but nothing turns
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on this. The ccnsolidated estate is given by the
plaintiffs the name of MP Finance Group CC (in

liquidation) and referred to as the "Krion Scheme".

The plaintiffs' cause of action is that the
defendant was an investor in a fraudulent scheme
whlch has become known a= the Xrion Schams. It iz
not suggested that the defendant was anything but an
innocent investor. The plaintiffs allege a contract
between the Krion Scheme (in the sense of one or
more of the entitles being liquidated by the
plaintifis) and the defendant under which the
defendant would give money to the Krion Schems to
hold, The dafendant was to receive & return on his
investment of at least 10% per month. On this basis,
the plaintiffs sllege, the Krion Scheme paid out tao
the defendant & total of R117 100 during the period
Decembar 2001 to March 2002. These amounts, the
plaintifis contend, constituted either dispositions
not for value under = 26 or voidable preferences

under 8 29 of the Inscolvency Act, 24 of 1936.

When this application initially came before me, 1T

expressed concerns about the legal validity of the
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causes of acticon pleaded. The matter stood down for
several days to enable the plaintiffs te consider
their position. The application is now c¢nce again
before me, The plalntiffs have submitted an
affidayit by their attorney setting out the

background to the relief scught.

The Kricn Scheme, the plaint:ffs explain;, was
operated through the seversl entities mentioned
above. The plaintiffs say that they are unabls to
identify the entity or entities with which the
defendant made his investment or the entity or
entities which paid to the defendant the sum of

R117 190 clajimed in this action.

Relying on the court order I have mentioned, the
plaintiffs assert that they are entitled to treat
all the entities mentioned ass one closa corporation.
Thus the assertion that the plaintiffs litigate as
the ligquidatore of the insolvent estate of "MP
Finance Group CC {in liquidation)" which they ecall

in thelr particulars of claim the "Krion Scheme".
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Proceeding from this foundation, the plaintiffs
assert that the Krion Scheme was &t the relevant
times insolvent, itas lisbilities exceeding Its
assets. They go further: they allege that on 28
February 2003 this court made a declaration to that
effect. And, as I have said, they claim that the
payments out to the defendant constituted either

dlspositions not for value or voldable preferences,

The relief sought by the plaintiffs {s that usually
applicable to such claims, le orders setting aside
the dispesitions and directing repayment to the

plaintiffs with interest and costs.

The history of the court order upon which the

plaintiffs rely is as follows:

By notice of motion dated 31 July 2002, under
case number 21098/2002 in this court, the
first to fourth plaintiffs as applicants
obtained a rule nisi calling upon anyone who
wished to appose the application to show cause
on the return day why the estates of the five

entities I have nramed above should not be
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declared to be one entity known as MP Finance
Group CC and why the separate =statess and the
various entities should not be declared to be
the busziness of the "saamgevoegde beslote
korporasie" and wound up as if they were this

ene notional c¢lose corporation.

Directions were given in the rule nisi for
service and publication. It is not suggested
that the present defendant was served wilth the

application or that it came to his notice.

The justifigation for the relief scught was
sald in the founding affidavit attached to the
notice of metion to be that the several
estates were used as a vehicle for a scheme,
conducted fraudulently and in contravention of
the Consumer  Affairs (Unfair  Business
Practices) Act, 71 of 1988 and of the Banks
Act, 94 of 1530.

Some. opposition was noted and then withdrawn

and ultimately the ruls was confirmed by this

couyt on 4 February 2003.
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It bears repeating that no close corporation called
MP Finance Group CC aver existed. The court ocrder
would, in lts terms, confer on the plaintiffs the
benefit of alleviating ctheir diffisult but
voluntarily assumed burden of untangling and
properly characterising the transactions which
constituted the scheme conducted by the entities

which the plaintiffs undertook to wind up.

From the evidence placed before me by affidavit, the
description "M & B Co-Operative Limited Partnership”

came about Ijike this:

The guiding mind of the scheme, Prinsloo, was
told that her scheme was illegal. She sought
to legitimise the scheme by creating a co-
operative under the Co-operatives Act, 91 of

1983,

The proposed co-operative was however never
registered but Prinsloc and several of her
associates traded under that name, ostensibly

on behalf of the non-existent co-operative.
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On the basis that this made Prinsloo and her
associates agents for a non-existent principal
which in turn, so it is submitted on bshalf of
the plaintiffs, rendered each of them iiable
jointly and severally for the debts of the
non-existent co-operative, the plaintiffs
claim that "M & B Co-Operative Limited" was a
partnershlp whess partnere were Prinsloo and
her several associates and that the plaintiffs
were appointed as the liguidators [sic) of the

alleged partnership,

Thus the allegation that "M & B Co-Operative
Limitad Partnership" is .one of the eatities

which the plaintiffs sre reguired to wind up.

I have the gravest reservations whether the court
order has any validity at all because I cannot see
what jurisdiction this court can have to depart from
the procedures in insolvency prescribed by the
Inseclvency Act, the Companies Act, 61 of 1973 and
the Cicse Corporations Act, 69 of 1984. These
measures essentially provide for the estates of

individual lnsclvent persons, natural or juristic,
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to be administered individually, The fact that
partnerships properly so called and trusts, which
are neither natural nor juristic persons, may under
the Insolvancy Act be treated if they were natural

persons, is in my view of no present ralevance,

The ground advanced as justification for the court
order, that the corporate vell will thersby be
ilifted, =scems to me to be ne ground at all. The
course undertaken will not 1ift the weil. The
ocbscurity generated by the allesged unlawful schame
will be despensd If the web of deceit is not

untangled.

But this is beside the point and I need come te no
firm conclusion (n this regard. The law requires a
litigant who seeks relief under = 26 of the
Ingsolvency Act to show that the dispositions he
seeks to have reversed were made by a specific
insolvent. An inscivent is defined in s 2 of the
Insolvency Act to mean s debtor whose estate is
under sequestratlon. A debtor is deflned, for
present purposes, as a perscn or partnership or the

gstate of a person or partnership which is a debtor
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in the usual sense of the word., Section 2% of the
Insolvency Act requires a plaintiff to show that the
disposition in guestion was made by a $§pecific
debtor. A plaintiff who relies on sither 3 26 or
8 29 is further regquired t& show that at a decisive
moment the lisbilities excesded the assets of that

apecific insolvent or debtor.

This is precisely what the plaintiffs are unable to
de: this is why no such allegaticn 13 made in thair
particulars of claim and the evidence presented
through the affidavit of the plalntiffs' attorney

shows that this is why the court order was sought,

In my view, no court order, however wide its terms,
<an excuse the plaintiffs from bringing themsslves
within the provisions of the Insolvency Act, the
very statute upon which the plalntiffs rely for
relief. To put it another way, no court order can
confer Jjurisdiction {in the sense of
regsbevoegdheid] on another court to depart from the

provisions of a statute.
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20 The plaintiffs find themselves thus unable to make
allegations which are essential to their causes of
action, Their particulars of claim therefore

disclose no valid cause of actien.

21 The application for default judgment is dismissed.

NB Tuchten

Acting Judge of the
High Court

30 October 2009

extmmtvegnonret,



