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IN THE HIGH COURT OF SOUTIH ATRICA /ES

{NORTH GAUTENG HIGII COURT. PRETORIA)

CASEND: 456065/2008

L Rt s e _ __;IATLEj[JAIL =3.‘rl.6/5'cf

IN THE MATTER BETWELEN

MASEMA (PTY) LTD APPLICANT

AND

SELOANE FARMERS (PTY}LTD RESPONDENT
JUDGMENT

MAKGODA, §

|1} This is the return date for a provisional liquidation order which was granted by

(2]

FABRICIUS, AJ on 7 October 2008 alier an urgent application was brought by the

applicant.

The applicant seeks a tinal lHguidation of the respondent on the grounds that the
respondent is unable 1o pay its debts as contemplated In section 344(f) read with

section 345(¢c) of the Companies Act no 61 of 1973 {us amended) and also that it
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would be just and cquitable that the company should be wound-up as provided Lor

in section 344(h) of the Companies Act.

The application is opposed and the respondent filed its opposing papers on
13 November 2008, On 14 November 2008 the matter was postponed to 1 June

2009 tor hearing, on the opposed roll.

The applicant's replying aflidavit was scrved on the respondent's artorneys of
record on 14 May 2000, more than live months after the respondent’s answering
affidavit was filed and the matter already postponed for hearing on the opposed

roll.

[ its replying affidavit the applicant prays for condonation for the late filing of
the replying affidavit.  The applicant avers tha: the delay was cawsed by the
immediate unavailabifily ol cerlain records of payment and comprehensive
documents, That 1t needed 10 retrieve records of payment and comprehensive
documents from the archives of the business known as Du Rei Precision Farming
{"DRPE"™ in Letsitele before it could reply o the respondent’s answering

alfidavit,

it is apparent from the papers that bath MrAbram +van Rooyen and
Ms Haashrock, the deponent e the founding aflidavit as well as the replying

affidavit, are dircetors of both Dezzo Trading 397 (Piv) Lid Ga Du Roi Precision
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Farming and the applicant. Buoth the applicant and Du Roi Precision Farming's
places of business are in Letsitele. It could not have taken five months W retrieve
the documents.  In my view the applicant could nut have experienced any

dilficulty 1o obtain access to DRPS's archives.

The court mayv, on good cause shown, condone any son-gompliance with the
rules. Towever, the "cause” must be such that » valid and justifiable reason exists
why compliance did not occur and why condenation should be granted. | am of
the view that no valid reasons or good cause have been shown for the lae filing of

the respondent's replving atfidavit.

A cursory look at the replying affidavit reveals that the applicant has come up
with a new set of facty which were not set gut in its founding alfidavit. Such facts
g0 o an exient of establishing a new cause of action which s not apparemt from
the founding affidavit. The gencral rule which has been laid dewn repeatcdly 15
that an applicant must stand or fall by his founding affidavit and the facts alleged
in it Although sometimes it is permissible to supplement the allegations
contained in that aifidavit. still the main foundation ol the application 1s the
allegation of luacts stated there. because those are the facts that (he respondent is

called upon either to alfirm or to deny.
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I am ol the view that the aceeptance of the applicant’s replying atlidavil in cosu
will be prejudicial to the respondent who will not have an upportunity o respend

to such new allegations.

In Baveat & Others v Hanse & Another 1935 3 SA 547 (M) at 553C-F it was said

that:
"An applicant for relief must (save in exceptional circumsilances) make his
case and prodoce all the evidenco he desites w use in support of it. in his
affidavits liled with the notice of motion. whether he is moving ex parte or
on notice to the respondent, and is not permitted o supplement il i his
replying allidavit (the purpose of which is to reply to averments made by
the respondent in his answering affidavits) still less make 3 new case in his

replving alfidavit,”

Tt is against this background that [ decide not to accept the late (iling ol the
respondent's replying aflidavit. The respondent's replying afilidavit is therefore

disregarded and consequently struck out.

Before dealing with ihe merits of this application it is appropriaie 1o skewh the

historical and factual background o this matter.

The respondent 1s @ company cstablished by a group of upcoming farmers who

rented the farm. Seloane. from the Ba-Seloane Communily in Limpope. Duaring
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January 2004 a loan agreement was entered inte belween the applicant. who
claims to bhe representing the interests of the respondent's creditors, and the

respendent.

Ax a resuit of the abovementioned loan agreement. the respondent was compelled
by the applicant to employ DuRoi Precision Farming ("DRFF") as its
management agent. This was despite the fact that the respondent, in terms of the
loan agreenmient could have nominated any person to act on its hehalf as

management agent.

Accunding to the applicant it advanced montes to the respondent in terms of the
loan agreement, imter afic R1 041 445,00 on 16 January 2004, This i specilically
denied by the respondent. 1t is the respondent’s version that it never received any
mongy from the applicant or any of the alleged creditors,  According 1o the
respondent moncy might have been paid to DRPF. but it was never received by

the respondent,

From the outsel a conflict existed between the directors of the respondent and
DRPEF as a result of the mannct in which DRPF managed the farm.  These
conflicts resulted fmfer aliez in a court application against DRPF in the local
magistrate court and letters of complaint against it addressed to the Premier.
Limpopo Province. Eventually the directors of the respondent were no longer

prepared 1o work with DRPIY as the management agent on the farm.
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The respondent opposes the (inal liguidation order on three main grounds namely-
16.1  that the applicant failed o prove any indebtedness 1w it thus it has no

foeus standi w bring ihe application for liquidation of the respondent;

16,2 that the applcant failed o show that the respondent 1s unable to pay its

debts or that 1 is insolvent or has commutted any act of [nsolvency: and

16.3  that the applicant luiled to show to the court that it is jusi and cquitable

that the company (respondent) should be wound up.

I proceed 1o deal with cach of the three grounds raised by the respondent.

In the founding aflidavit the applicant alleged that it was acting as an agent of the
respondent's  creditors namely the Development Bank of Southern Adrica
("DBSA"), the Agricultural and Rural Devclopment Corporation {"ARDC") and
Du Ren Invesco and that the respondent received the credit advanced o it by its
creditors through the applicant.  Hewever, despite a specific invitation by the
respondent to submit its authotrisation to institute the liguidation application on

behalf of the respondent’s creditors. the applicant failed to do so.

On the applicant's own version. it was established o represent the respundent's

creditors, but it failed {o indicate in terms whereof it was authorised 10 represent
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the interest of the creditors and whether 1t was authorised to apply lor the
liguidation of the respondent on behalf of any of its creditors.  The applicant
{urthermore states in the tounding affidavit that the credit to the respondent was
only advanced “through it” and not by it. This is confirmed by what the applicant
relers to as a reconciliation of the loan account with Masema, attached as
annexure "EHZ" Lo the founding affidavit.  The reconciliation specifically
mentioned DBSA, ARDC and Invesco funds. 1t does net make mention of any

funds emanating from the applicant.

The applicant failed w0 submit any proof of payments of the so-called money
advanced 1o the tespondent. The respondent, on the ather hand, submitted proof
o the contrary, Ttis evident from the respondent’s bank stalement of the petiod
1 January 2004 to 26 January 2004 that the amount off R1 041 443.00 alicgedly

paid by the applicant on 16 fanuary 2004 was not received at all.

Mot only is the debt disputed, the applicant's locus standi 1s alse disputed and in
the premiscs. the applicant failed to establish o claim which entitles it to apply for

the liquidation of the respondent,

The respondent should have committed an act of insolvency or should be de fircro

insolvent lor it to be liquidated. The applicant alleged that —
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"It then carme to the apphicant's notice that the directors of the respondem
were unlawlully harvesting the fruits and selling it. withowl aceounting 1o

the applicant.”

This statemeat implies that an act of insolvency is being committed and that such
removal of the fruils is being done with intent 1o prejudice the creditors.
No further details or an affidavit from the source of this information was
provided. These allegations are denied by the respondent and in the light of the
fact that it s based on vague and unsubstantiated hearsav. it has no evidential

valug and should be disregarded.

The applicant has [urthermore {wled to show that the respondent is unable to pay
its debts as required 1n terms of section 3440 read with section 345(c) of the
Companies At ne 61 of 1973, According 1o the applicant it is the respondent’s
only ereditor and on its own version the valug of the citrus and mango crops
might be R2 338 744.69 which would be sufficient to pay the oulsianding loan.
In the circumstances the applicant has tailed to prove that the respondent is urable

to pay its dekas,

As stated above the respondent denics any indebledness w the applicant. The
applicant ai'ed to attach a proper certificate ol indebtedness to its application.
The so-called "reconciliation” uttached as annexure "EHZ" to the founding

affidavit is not a cerificate of indebtedness.  The applicant has. therelore,
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proceeded with this Liquidation proceedinps against the respondent on their own

agenda.

The conduct of the applicant amoeunts to an abuse of the process of the court.

P'M Meskin ef of in {enochsherg on the Companies Act, volume 1, 3" edition at

ppe93-694 have this o say;
“In addition to s slatuery diseretion, the courl has an Inhereni
junsdiction to prevent abuse of its process and. therefore, even where a
ground for winding-up is established, the court will not grant the order
where the sole or predominant motive or purpose of the applicant is
something other than the fona fide bringing about of the company's
liguidation for its own sake, eg the attemmpi to enforce payment of a debt
hona fide disputed, the harassment or oppressiom or delranding of the
company. the frustration o[ its rights or the removal ol an obstacle 1o the

profitable realisation ol an investment,"

See also Tucker's Land & Development Corporation {Pty) Lrd v Sefa ¢Phyy Lid

1980 3 SA 253 (Wyat 256-257.

An application for the liquidation of a company should not be resorted to to
enforce the payment of a debt which is hone fide disputed by the company, The
liquidation of a company affecis the interests of all creditors and sharcholders.

and an order lor its liguidation should nat lightly be granted on the application of
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a single creditor, See Badenhorst v Northern Constroction Enerprises (Pry) fd

1956 2 SA 346 (T).

The applicant turthermore alleged that it would he just and equilable {0 wind up
the respondent.  Section 344(h) of the Companies Act. 1973 provides that the
company may be wound up by the court it it appears ta the court that it is just and

cquitable that the company should be wound up.

In an effor! w justify ils allegation that it would he just and equitable to wind up
the respondent the applicant has the follewing o say: That the respondent failed
t comply with 1ts repayment obligations and a dispute arose regarding the
management of the farming activities resulting in a deadlock situation where ne
co-operation cxisted as was intended. This resulted in a total breakdown ol

co-operation and the unlawful harvesting of the crops.

Un the contrary it is evident that the dircctors of the respondent did everything
possible to address the difficultios and et in the best interest of the respondent.
Since 2007 they were dissatisfied with the manner in which DRPF managed the
farm. lhey instituted lepal action and filed several complaints against DRPL all
addressing the Taet that they were tolally excluded fom the management of (he
farm and the finances, Instead of listening to their plight the applicant has now
resorted to liguidation procecdings, In my vicw the applicant's conduct in this

repard smacks of high-handedness.
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For what it may be worth, it is apposite to mention (hat the community of Seloane
is against the liquidation of the respondent. 1o this eflect the respondent attached
to its answering affidavit resolutions of the Seloane Communal Property
Association and the Ba-Phalaborwa Ba Ga-Scloane Traditional Authoripy as
annexures "WE" and "MS" respectively. The comtents of these resolutions show
clegrly that the community regards the farming project conducted by the
respondent as their pride which should be kept and prolected at all costs,

Therefore it cannot be just and equitable that the respondent be liquidated,

The intended liquidation of the respondent is. in my view, an indirect hostile take-
over of a community project by the applicant and the courl Irowns upon such a
conduct,  Suifice i o say that the applicam failed w submit any justifiable

reasons why the respondent should be liquidated.

Counsel for the respondent has asked tor a punitive order of costs.  He submits
that the applicant was mefe fide in bringing the application withoul any
authorisation from the creditors and being well aware ol the fact that a huge

dispute in respeet of indebtedness exists. 1agrec.

Taceordingly grant the following order:

ia) The provisional liguidation order is discharged.
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(b} The applicant shall pay the costs of the application on attorney and cliem
scale,

(c) The applicant shall be responsible (or payment of all costs incurred by and
in respect of the liquidator in terms of the provisional order granted on

7 October 2008,

, L

L M M. ‘\.K.(;()B
JUDGE GF THE NORTH GAUTENG HIGH COURT

AR5 -2008

HEARD ON: 4 JUNE 2009

FOR THE APPLICANT: J{ KLOPPER

INSTRUCTED BY: CORRIE NEL ATTORNEYS,
CAO JACQUES ROETS ATTORNEYS

I'OR THE RESPONDENT: } F BARNARLD

INSTRUCTED BY: G A MALULEKE ATTORNEYS
C/AOPKPOITOATTORNEYS



