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MABUSE J: 

1. This is an interlocutory application. The Plaintiff approached this court with 

an application to amend initially paragraphs 4.6b, 5, 6 and prayer B of his 

particulars of claim. The court granted the application and promised to 

furnish reasons for its order later. These are the reasons. 
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2 . T h e P l a i n t i f f i s a n a d u l t b u s i n e s s m a n w h o r e s i d e s a t M o g w a s e i n t h e N o r t h ­

w e s t P r o v i n c e . H e i n s t i t u t e d t h i s a c t i o n a g a i n s t t h e d e f e n d a n t s i n h i s p e r s o n a l 

c a p a c i t y . T h e F i r s t D e f e n d a n t i s a c o m p a n y d u l y r e g i s t e r e d i n t e r m s of t h e 

c o m p a n y s t a t u t e s of t h i s c o u n t r y a n d h a s i t s p l a c e of b u s i n e s s l o c a t e d a t 7 

F r i c k e r R o a d , I l o v o . T h e F i r s t D e f e n d a n t w a s a t a l l m a t e r i a l t i m e s r e g i s t e r e d i n 

t e r m s of i n s u r a n c e s t a t u t e s of t h e R e p u b l i c of S o u t h A f r i c a t o c o n d u c t 

b u s i n e s s a s a n i n s u r e r . T h e S e c o n d D e f e n d a n t i s a c o m p a n y d u l y r e g i s t e r e d i n 

t e r m s of t h e c o m p a n y l a w s of t h e R e p u b l i c of S o u t h A f r i c a w i t h i t s p l a c e of 

b u s i n e s s l o c a t e d a t 2 2 J a n S m u t s A v e n u e , F o r e s t t o w n , J o h a n n e s b u r g . T h e 

F i r s t D e f e n d a n t w a s a t a l l m a t e r i a l t i m e s a c t i n g for t h e S e c o n d D e f e n d a n t . 

3 . O n 2 8 M a r c h 2 0 0 3 t h e P l a i n t i f f p u r c h a s e d a T o y o t a P r a d o m o t o r v e h i c l e f r o m a 

m o t o r d e a l e r k n o w n a s R u s t e n b u r g T o y o t a a t R u s t e n b u r g i n t h e N o r t h - W e s t 

P r o v i n c e . T h e Pla in t i f f , w h o w a s a t a l l t i m e s a s s i s t e d b y o n e M r s . M i n i e B o t h a , 

r e q u i r e d t h e s a i d m o t o r v e h i c l e t o b e i n s u r e d . O n 2 7 M a r c h 2 0 0 7 t h e S e c o n d 

D e f e n d a n t s u b m i t t e d t o t h e P l a i n t i f f a t h r e e p a g e q u o t a t i o n for c o m p r e h e n s i v e 

i n s u r a n c e i n r e s p e c t of t h e s a i d m o t o r v e h i c l e . 

4 . O n t h e s a m e d a t e t h e P l a i n t i f f a c c e p t e d t h e S e c o n d D e f e n d a n t ' s 

a f o r e m e n t i o n e d q u o t a t i o n b y s i g n i n g i t a t t h e foo t of e a c h a n d e v e r y p a g e . 

F u r t h e r m o r e h e a u t h o r i s e d t h e S e c o n d D e f e n d a n t t o d e d u c t t h e r e g u l a r 

p r e m i u m s f r o m h i s c u r r e n t b a n k a c c o u n t a n d s e n t h i s a c c e p t a n c e of t h e 

q u o t a t i o n a n d a u t h o r i z a t i o n t o b e f a x e d t o t h e S e c o n d D e f e n d a n t b y t h e 

a f o r e m e n t i o n e d M i n i e B o t h a . 

5 . D u r i n g A p r i l 2 0 0 3 t h e S e c o n d D e f e n d a n t c o n f i r m e d t h a t t h e P l a i n t i f f s 

a f o r e m e n t i o n e d m o t o r v e h i c l e h a d b e e n c o m p r e h e n s i v e l y i n s u r e d b y t h e F i r s t 

D e f e n d a n t t o t h e v a l u e of R 4 6 5 8 0 0 , 0 0 . T h e s a i d c o n f i r m a t i o n w h i c h w a s 

w r i t t e n r e a d s a s f o l l o w s : 

aRE: CONFIRMATION OF INSURANCE COVER - MR. RADEBE 

We confirm cover on behalf of Dominion Nova Risk Partners for the following 

motor vehicle: 



1 6 4 9 2 / 0 6 - s n 3 J U D G M E N T 

Owner / Driver: Mr. MD RADEBE 

Vehicle: Toyota Prado 

Year: 2003 

Reg. Number: TBA 

Value: R465 800.00 

Vehicle use: Private 

Period: 

Cover: Motor Comprehensive 

From 02/04/2003 to 30/04/2003 and monthly thereafter. 

Certificate Nr.: EXE0018." 

6. A c c o r d i n g l y , e i t h e r o n 2 7 M a r c h 2 0 0 3 , i n t h e a l t e r n a t i v e o n 2 A p r i l 2 0 0 3 t h e 

P l a i n t i f f a n d t h e F i r s t D e f e n d a n t , w h o w a s a t a l l m a t e r i a l t i m e s r e p r e s e n t e d b y 

t h e S e c o n d D e f e n d a n t , c o n c l u d e d a w r i t t e n i n s u r a n c e a g r e e m e n t i n t e r m s of 

w h i c h t h e F i r s t D e f e n d a n t i n s u r e d c o m p r e h e n s i v e l y t h e P l a i n t i f f s m o t o r 

v e h i c l e a g a i n s t r i s k s m e n t i o n e d i n t h e S t a n d a r d M o t o r V e h i c l e I n s u r a n c e P o l i c y 

i s s u e d b y t h e F i r s t D e f e n d a n t . O n e of t h e r i s k s for w h i c h t h e s a i d m o t o r 

v e h i c l e w a s c o m p r e h e n s i v e l y c o v e r e d w a s d a m a g e t o t h e s a i d T o y o t a P r a d o 

a r i s i n g f r o m m o t o r v e h i c l e c o l l i s i o n s . O n 2 J u l y 2 0 0 4 a n d n e a r G e r m i s t o n t h e 

P l a i n t i f f s a f o r e m e n t i o n e d m o t o r v e h i c l e w a s d a m a g e d a s a r e s u l t of a m o t o r 

v e h i c l e c o l l i s i o n i n w h i c h i t w a s i n v o l v e d w i t h a n o t h e r m o t o r v e h i c l e . 

7 . O n 4 J u l y 2 0 0 5 , a c t i n g i n t e r m s of t h e i n s u r a n c e a g r e e m e n t , t h e P l a i n t i f f d u l y 

n o t i f i e d t h e S e c o n d D e f e n d a n t i n i t s c a p a c i t y a s r e p r e s e n t a t i v e of t h e F i r s t 

D e f e n d a n t of t h e s a i d m o t o r v e h i c l e a c c i d e n t a n d t h e P l a i n t i f f h a d a t t h a t s t a g e 

c o m p l i e d i n a l l r e s p e c t s w i t h a l l i t s o b l i g a t i o n s u n d e r t h e p o l i c y . S u b s e q u e n t l y 

t h e P l a i n t i f f s s a i d m o t o r v e h i c l e w a s t o w e d , o n t h e i n s t r u c t i o n s of t h e S e c o n d 

D e f e n d a n t , t o P r o l i n e P a n e l b e a t e r s a t 3 0 1 F o u r t h S t r e e t , W y n b e r g , 

J o h a n n e s b u r g . P r o l i n e , a c t i n g o n t h e i n s t r u c t i o n s of t h e S e c o n d D e f e n d a n t , 

a s s e s s e d t h e d a m a g e o c c a s i o n e d t o t h e P l a i n t i f f s m o t o r v e h i c l e i n t h e r e g i o n of 

R 2 0 9 0 8 1 . 7 2 i n c l u s i v e of V A T . D e s p i t e t h e e x i s t e n c e of t h e s a i d i n s u r a n c e 

p o l i c y o r a g r e e m e n t t h e F i r s t D e f e n d a n t h a s r e f u s e d t o m a k e a n y p a y m e n t s t o 

t h e P l a i n t i f f i n r e s p e c t of t h e d a m a g e t o t h e P l a i n t i f f s m o t o r v e h i c l e . 
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8 . T h e P l a i n t i f f c o n t e n d s t h a t , i n t h e c i r c u m s t a n c e s , t h e F i r s t D e f e n d a n t i s l i a b l e 

for p a y m e n t t o t h e P l a i n t i f f of t h e a m o u n t of R 2 0 9 0 8 1 . 7 2 p l u s i n t e r e s t t h e r e o n 

a t 1 5 . 5 % . T h e F i r s t D e f e n d a n t r e f u s e s t o p a y t h e s a i d a m o u n t o n t h e b a s i s 

t h a t t h e p r e m i u m s i n r e s p e c t of t h e s a i d p o l i c y w e r e n o t p a i d . I n t h e l i g h t of 

t h e S e c o n d D e f e n d a n t ' s d e n i a l , t h e P l a i n t i f f c o n t e n d s t h a t i t w a s a n e x p r e s s , 

a l t e r n a t i v e l y a t a c i t , a n d f u r t h e r a l t e r n a t i v e l y a n i m p l i e d t e r m of t h e 

a g r e e m e n t , t h a t t h e S e c o n d D e f e n d a n t w o u l d o b t a i n c o m p r e h e n s i v e i n s u r a n c e 

fo r t h e P l a i n t i f f i n r e s p e c t o f h i s m o t o r v e h i c l e a s p r o v i d e d b y S t a n d a r d M o t o r 

V e h i c l e I n s u r a n c e P o l i c y i s s u e d b y t h e F i r s t D e f e n d a n t a n d s e c o n d l y , t h a t t h e 

S e c o n d D e f e n d a n t w o u l d s u b m i t t o P l a i n t i f f s b a n k t h e n e c e s s a r y d o c u m e n t s 

for t h e d e d u c t i o n f r o m t h e P l a i n t i f f ' s b a n k a c c o u n t of t h e r e q u i r e d p a y m e n t . 

T h e f a i l u r e t o m a k e p r o p e r a r r a n g e m e n t s for t h e d e d u c t i o n of t h e p r e m i u m s 

f r o m t h e P l a i n t i f f s b a n k a c c o u n t c a n t h e r e f o r e b e e x c l u s i v e l y a t t r i b u t e d t o t h e 

S e c o n d D e f e n d a n t . 

9 . T h e P l a i n t i f f r e g a r d e d t h e S e c o n d D e f e n d a n t ' s f a i l u r e t o m a k e p r o p e r 

a r r a n g e m e n t s for t h e d e d u c t i o n of t h e p r e m i u m s f r o m h i s b a n k a c c o u n t a s 

b r e a c h of t h e t e r m s of t h e a g r e e m e n t a n d t h e p r i m a r y c a u s e of t h e d a m a g e s 

t h a t h e h a s s u f f e r e d a s a r e s u l t of t h e m o t o r v e h i c l e c o l l i s i o n . A t a l l m a t e r i a l 

t i m e s t h e S e c o n d D e f e n d a n t w a s a c t i n g a s a n a g e n t for t h e F i r s t D e f e n d a n t . 

T h e P l a i n t i f f c o n t e n d s t h a t i n t h e p r e m i s e s t h e F i r s t a n d S e c o n d D e f e n d a n t s 

a r e j o i n t l y a n d s e v e r a l l y l i a b l e t o h i m for p a y m e n t of t h e d a m a g e s r e f e r r e d t o 

h e r e i n a b o v e . 

1 0 . A s a t t h e t i m e of t h e l a u n c h i n g of t h i s a c t i o n t h e s a i d m o t o r v e h i c l e w a s s t i l l i n 

t h e p o s s e s s i o n of P r o l i n e w h o r e f u s e d t o r e l e a s e i t p e n d i n g p a y m e n t o f t h e 

e x p e n s e s i t i n c u r r e d i n r e s p e c t of t h e t o w i n g a n d e v a l u a t i o n of t h e s a i d m o t o r 

v e h i c l e . T h e P l a i n t i f f w a s s u b s e q u e n t l y a d v i s e d b y h i s l e g a l r e p r e s e n t a t i v e t h a t 

t h e s u m m o n s w h i c h h a d b e e n i s s u e d a n d w h i c h s e t o u t t h e c a u s e of a c t i o n 

a g a i n s t t h e D e f e n d a n t s h a d t o b e a m e n d e d . A c c o r d i n g l y o n 2 1 J u l y 2 0 0 8 t h e 

P l a i n t i f f s a t t o r n e y ' s c a u s e d a n o t i c e of a m e n d m e n t of h i s p a r t i c u l a r s of c l a i m 

t o b e s e r v e d o n t h e R e s p o n d e n t . T h e P l a i n t i f f s n o t i c e of a m e n d m e n t w h i c h i s 

a t t a c h e d t o t h e p a p e r s c o n f i r m s t h e p a r a g r a p h s t h a t I h a v e r e f e r r e d t o h e r e i n 

a b o v e a s t h e p a r a g r a p h s t h e P l a i n t i f f h a d c o n t e m p l a t e d a m e n d i n g . O n 3 
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A u g u s t 2 0 0 9 t h e D e f e n d a n t s f i led a n o b j e c t i o n a g a i n s t t h e P l a i n t i f f s 

c o n t e m p l a t e d a m e n d m e n t . 

1 1 . T h e S e c o n d D e f e n d a n t ' s g r o u n d s of o b j e c t i o n t o t h e P l a i n t i f f s c o n t e m p l a t e d 

a m e n d m e n t a r e ful ly s e t o u t i n t h e s a i d o b j e c t i o n . N o t w i t h s t a n d i n g t h e 

g r o u n d s of o b j e c t i o n a g a i n s t t h e c o n t e m p l a t e d a m e n d m e n t , t h e P l a i n t i f f 

c o n t e n d s t h a t t h e p r o p o s e d a m e n d m e n t i s s u b s t a n t i a l l y t h e s a m e a s t h e 

o r i g i n a l c a u s e of a c t i o n . I t i s h i s v i e w t h a t t h e D e f e n d a n t s c a n n o t b e 

p r e j u d i c e d b y t h e a f o r e s a i d a m e n d m e n t a n d t h a t i n a n y e v e n t h i s c l a i m h a s 

n o t b e c o m e p r e s c r i b e d . T h i s m a t t e r i s a v e r y i m p o r t a n t m a t t e r t o h i m i n t h e 

l i g h t of t h e f a c t t h a t h i s m o t o r v e h i c l e h a s b e e n d a m a g e d a n d h e h a s a r e s u l t of 

t h e d a m a g e s u f f e r e d e x t e n s i v e d a m a g e s . 

1 2 . T h e t e n d e n c i e s of t h e d e c i s i o n s i n o u r c o u r t s h a v e b e e n t o g r a n t a p p l i c a t i o n s 

for a m e n d m e n t of t h e p l e a d i n g s w h e r e s u c h c o u l d b e a l l o w e d w i t h o u t p r e j u d i c e 

t o t h e o t h e r p a r t y . I n M o o l m a n v E s t a t e M o o l m a n a n d A n o t h e r 1 9 2 7 C P D 

2 7 W a t e r m e y e r J r e m a r k e d t h a t : 

" T h e practical rule adopted seems to be that amendments will always be 

allowed unless the application to amend is mala fide or unless such amendment 

would cause injustice to the other side which cannot be compensated by costs, 

or in other words unless the parties cannot be put back for purposes of justice in 

the same position as they were when the pleading, which it is sought to amend, 

was filed." 

1 3 . I n t h i s d i v i s i o n t h e l a w a s s e t o u t i n M c D u f f 8B C O ( i n L i q u i d a t i o n ) v s 

J o h a n n e s b u r g C o n s o l i d a t e d I n v e s t m e n t s C o . L t d 1 9 2 3 T P D 3 0 9 a t 3 1 0 i s 

s t i l l a p p l i c a b l e a n d h a s b e e n f o l l o w e d w i t h a p p r o v a l i n s u b s e q u e n t a u t h o r i t i e s . 

I n t h e s a i d c a s e t h e c o u r t c i t e d w i t h a p p r o v a l c e r t a i n p a s s a g e s q u o t e d b y 

W e s s e l s J i n R i s h t o n v R i s h t o n 1 9 1 2 T P D 7 1 8 a t p . 7 2 0 f r o m E n g l i s h 

d e c i s i o n s . R e l y i n g o n t h o s e d e c i s i o n s w h i c h h a d t h e s a m e e f fec t , t h e c o u r t 

s t a t e d : 



1 6 4 9 2 / 0 6 - s n 6 J U D G M E N T 

"My practice has always been to give leave to amend unless I have been 

satisfied that the party applying was acting mala fide, or that, by his blunder, he 

has done some injury to his opponent which could not be compensated for by 

cost or otherwise." 

A n d a g a i n : 

"However, neglectful or careless may have been the first commission and 

however late proposed amendment, the amendment should be allowed if it can 

be made without injustice to the other side; there is no injustice if the other side 

can be compensated by cost." 

S e e a l s o B i d c o n v C i t y C o u n s e l o f J o h a n n e s b u r g 1 9 3 1 W L D 2 7 3 a t 2 9 3 ; 

R o s e n b u r g v B i d c o n 1 9 3 5 W L D 1 1 5 a t 1 1 7 ; H e n n i n g v S o u t h B r i t i s h 

I n s u r a n c e C o m p a n y L i m i t e d 1 9 6 3 (3) S A 1 7 5 a t 1 7 7 . I n W a l k e r v T a y l o r 

1 9 3 4 W L D 1 0 1 a p r o p o s e d a m e n d m e n t w a s o b j e c t e d t o o n t h e b a s i s t h a t t h e 

e f fec t of i t w a s t o o u s t t h e j u r i s d i c t i o n of t h e c o u r t . T h e c o u r t h e l d t h a t t h e 

a m e n d m e n t s h o u l d b e a l l o w e d a n d t h a t t h e o p p o s i n g p a r t y c o u l d e x p e c t t o t h e 

a m e n d e d d e c l a r a t i o n o r p l e a d e s p e c i a l l y t o t h e j u r i s d i c t i o n of t h e c o u r t . 

F i n a l l y , i n S h i l l v M i l n e r 1 9 3 7 A D 1 0 1 a t 1 0 5 t h e c o u r t h e l d t h a t t h e 

i m p o r t a n c e of p l e a d i n g s s h o u l d n o t b e u n d u l y m a g n i f i e d . I t s t a t e d a s f o l l o w s : 

" T h e object of pleading is to define the issues; and parties will be kept strictly to 

their pleas where any departure would cause prejudice or would prevent full 

inquiry. But within those limits the Court has wide discretion. For pleadings are 

made for the Court, not the Court for the pleadings ..." 

1 4 . I n o w w i s h t o t u r n t o t h e g r o u n d s o n w h i c h t h e S e c o n d R e s p o n d e n t o b j e c t e d t o 

t h e P l a i n t i f f s c o n t e m p l a t e d a m e n d m e n t . T h e S e c o n d D e f e n d a n t ' s o b j e c t i o n i n 

r e s p e c t of p a r a g r a p h s 2 a n d 4 of t h e P l a i n t i f f s n o t i c e of a m e n d m e n t i s b a s e d 

o n p r e s c r i p t i o n . T h e S e c o n d R e s p o n d e n t c o n t e n d s t h a t t h e c l a i m w h i c h t h e 

P l a i n t i f f i n t e n d s p r o s e c u t i n g h a s b e c o m e e x t i n g u i s h e d b y p r e s c r i p t i o n i n t e r m s 

of t h e p r o v i s i o n s of t h e P r e s c r i p t i o n A c t 6 8 of 1 9 6 8 ( " the P r e s c r i p t i o n A c t " ) . 
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1 5 . I n t e r m s of p a r a g r a p h 2 of t h e P l a i n t i f f s n o t i c e of i n t e n t i o n t o a m e n d , t h e 

p r o p o s e d n e w p a r a g r a p h s 5 . 1 t o 5 . 6 of t h e P l a i n t i f f s p a r t i c u l a r s of c l a i m , t h e 

p r o p o s e d n e w f i r s t a l t e r n a t i v e c l a i m i s b a s e d o n , s o c o n t e n d s t h e S e c o n d 

D e f e n d a n t , b r e a c h b y t h e S e c o n d D e f e n d a n t of a t o t a l l y n e w p a r t l y o r a l a n d 

p a r t l y w r i t t e n a g r e e m e n t o f m a n d a t e e n t e r e d i n t o b y a n d b e t w e e n t h e P l a i n t i f f 

a n d t h e S e c o n d D e f e n d a n t w h i c h w a s n o t p l e a d e d a t a l l i n t h e P l a i n t i f f s f i r s t 

a l t e r n a t i v e a m e n d m e n t . 

1 6 . A c c o r d i n g t o t h e S e c o n d D e f e n d a n t ' s c o u n s e l , if t h e c u r r e n t a l l e g a t i o n s a n d 

r e l i e f c l a i m e d a r e c o m p a r e d w i t h t h e a l l e g a t i o n s a n d r e l i e f c l a i m e d i n t h e 

p r o p o s e d p a r t i c u l a r s of c l a i m , w h a t t h e P l a i n t i f f s e e k s t o r e c o v e r f r o m t h e 

D e f e n d a n t i n t h e P l a i n t i f f s c u r r e n t p a r t i c u l a r s of c l a i m i s a v e r y d i f f e r e n t d e b t 

o r c l a i m t o t h a t w h i c h t h e P l a i n t i f f s e e k s t o r e c e i v e i n t h e p r o p o s e d a m e n d m e n t 

c l a i m . I n t h e P l a i n t i f f s c u r r e n t p a r t i c u l a r s of c l a i m t h e P l a i n t i f f s e e k s p a y m e n t 

of m o n e y for d a m a g e s h e s u s t a i n e d , t h e c o s t of r e p a i r i n g t h e a f o r e m e n t i o n e d 

m o t o r v e h i c l e r e s u l t i n g f r o m a b r e a c h of c o n t r a c t b y t h e F i r s t D e f e n d a n t of a n 

a g r e e m e n t of i n s u r a n c e c o n c l u d e d b e t w e e n i t a n d t h e Pla in t i f f , i n o t h e r w o r d s 

a d e b t p a y a b l e b y r e a s o n of a c o n t r a c t u a l u n d e r t a k i n g b y t h e F i r s t D e f e n d a n t 

t o i n d e m n i f y t h e P l a i n t i f f fo r t h e l o s s h e h a s s u s t a i n e d . 

1 7 . T h e S e c o n d D e f e n d a n t c o n t e n d s t h a t i n v i e w of t h e f a c t t h a t t h e 

a f o r e m e n t i o n e d d e b t a r o s e m o r e t h a n t h r e e y e a r s b e f o r e t h e P l a i n t i f f s e r v e d h i s 

n o t i c e of i n t e n t i o n t o a m e n d o n 2 1 J u l y 2 0 0 9 , t h e s a i d d e b t h a s b e c o m e 

p r e s c r i b e d i n t e r m s of t h e p r o v i s i o n s of t h e P r e s c r i p t i o n A c t . O n t h i s b a s i s , t h e 

S e c o n d D e f e n d a n t h e l d t h e v i e w t h a t t h e P l a i n t i f f s h o u l d b e r e f u s e d l e a v e t o 

a m e n d h i s p a r t i c u l a r s of c l a i m . T h e t e s t t o b e a p p l i e d i s w h e t h e r t h e P l a i n t i f f s 

c o n t e m p l a t e d a m e n d m e n t s o u g h t t o i n t r o d u c e a n e w c a u s e of a c t i o n . A 

d i s t i n c t i o n i s d r a w n b e t w e e n a " d e b t " a n d a " c a u s e of a c t i o n " . E v e n if a n 

a m e n d m e n t s e e k s t o i n t r o d u c e a n e w c a u s e of a c t i o n i t i s p e r m i s s i b l e , s o i t 

w a s a r g u e d b y c o u n s e l for t h e S e c o n d D e f e n d a n t , p r o v i d e d t h a t t h e d e b t w h i c h 

i s c l a i m e d i n t h e a m e n d m e n t i s t h e s a m e o r s u b s t a n t i a l l y t h e s a m e d e b t a s 

o r i g i n a l l y c l a i m e d . A c c o r d i n g t o t h e P l a i n t i f f s c o u n s e l , i t i s i m p o r t a n t t o d r a w 

a c l e a r l i n e of d i s t i n c t i o n b e t w e e n a n a m e n d m e n t w h o s e e f fec t i s t o i n t r o d u c e a 

n e w c a u s e of a c t i o n a n d o n e w h i c h m e r e l y i n t r o d u c e f r e s h a n d a l t e r n a t i v e f a c t s 
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w h i c h m e r e l y s e r v e t o s u p p o r t t h e o r i g i n a l r i g h t of a c t i o n a s s e t o u t i n t h e 

c a u s e of a c t i o n . 

1 8 . T h e S e c o n d D e f e n d a n t ' s a t t i t u d e t o t h e c o n t e m p l a t e d a m e n d m e n t i s 

u n d e r s t a n d a b l e a s a c o u r t w i l l n o t a l l o w a n a m e n d m e n t t o a p l e a d i n g t h a t 

s e e k s t o i n t r o d u c e a n e w c a u s e of a c t i o n w h i c h h a s p r e s c r i b e d . T h u s t o a l l o w 

a n i n t r o d u c t i o n of a n e w c a u s e of a c t i o n w h i c h w o u l d h a v e t h e e f fec t of 

d e f e a t i n g a s t a t u t o r y l i m i t a t i o n a s t o t h e t i m e l i m i t w i t h i n w h i c h a n a c t i o n i s t o 

b e b r o u g h t m a y b e r e f u s e d o n t h e b a s i s t h a t i t m a y p r e j u d i c e t h e o t h e r p a r t y . 

S e e T r a n s A f r i c a n I n s u r a n c e C o m p a n y v M a l u l e k a 1 9 5 6 (2) S A 2 7 3 A D . 

S e e a l s o E v i n s v S h i e l d I n s u r a n c e C o m p a n y L i m i t e d 1 9 8 0 ( 2 ) S A 8 1 4 A D 

w h i c h h a s b e e n f o l l o w e d i n s e v e r a l o t h e r a u t h o r i t i e s . C o r b e t t J A d e a l t w i t h t h e 

p o s i t i o n of t h e i n t r o d u c t i o n of t h e n e w c a u s e of a c t i o n a s f o l l o w s : 

"The concept of a cause of action is also of particular importance in regard to the 

prescription of claim for damages in delict. If a cause of action for such damages 

has accrued and the prescriptive period has run, the claimant's right of action is 

prescribed and he is precluded by prescription from suing for damages arising 

from the same cause of action even though the loss giving rise to the claim for 

damages occurred or becomes manifest after the prescriptive period has run ... 

It is different if the claim for damages flows from a distinct cause of action 

(which is not prescribed) or if the wrong is a continuing one which in effect gives 

rise to a series of rights of action arising from moment to moment ... Another 

aspect of the concept of a single cause of action in the realm of prescription 

relates to the amendment of the Plaintiffs claim as originally pleaded by him. 

Whether Plaintiff seeks by way of amendment to augment his claim for 

damages, he will be precluded from doing so by prescription if the new claim is 

based upon a new cause of action and the relevant prescriptive period has run, 

but not if it was part and parcel of the original cause of action and merely 

represents afresh quantification of the original claim or the addition of a further 

item of damages ..." 

I n a l e a d i n g c a s e w i t h r e g a r d t o a m e n d m e n t s w h i c h i n t r o d u c e a n e w c a u s e of 

a c t i o n t h e c o u r t s t a t e d a s f o l l o w s i n S e n t r a c h a m L i m i t e d v Prinsloo 1997 (2) 

SA 1 (a) at p. 15-16: 
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"Die eintlike toets is om te bepaal of die eiser nog steeds dieselfde, of wesenlik 

dieselfde skuld probeer afdiving. Die skuld of vordering in reg moet minstens uit 

die oorspronklike dagvaarding kenbaar wees, sodat :n daaropvolgende wysiging 

eintlik sou neerkom op die opklaring van 'n gebrekkige of onvolkome pleitstuk 

waarin die vorderingsreg, waarop daar deurgaans gesteun is, uiteengesit word." 

T h e l a w i n t h e s a i d c a s e w a s f o l l o w e d i n C G U I n s u r a n c e L i m i t e d v s R u m d e l 

C o n s t r u c t i o n P t y . L t d 2 0 0 4 (2) S A 6 2 2 S C A w h e r e t h e f o l l o w i n g w a s s t a t e d 

a t p a g e 2 6 7 a - c : 

"It overlooks the broad meaning given by this court to the word "debt in the 

Prescription Act" and in doing so in effect it created the debt with the Plaintiffs 

cause of action. The Defendant's argument is that by introducing a new 

contract, the Plaintiff has introduced to a new cause of action. But it does not 

follow that by curing a defective cause of action by introducing the contract upon 

which it really relies, the Plaintiff summons necessarily claims of different debt. 

Indeed, it is settled law that a summons which sets out an expiable cause of 

action can interrupt the run of prescription provided that the debt is cognisable in 

the summons and is identifiable as substantially the same debt as the debt in 

the subsequent amendment." 

1 9 . I n o w n e e d t o e x a m i n e w h a t t h e P l a i n t i f f a l l e g e d i n h i s o r i g i n a l s u m m o n s . I n 

p a r a g r a p h 5 . 3 of h i s p a r t i c u l a r s of c l a i m t h e P l a i n t i f f s t a t e d a s f o l l o w s : 

"In the event of it being found that the premiums were not paid, then in that 

event the Plaintiff pleads that it was an express, alternatively a tacit, further 

alternatively, an implied term of the agreement, set out in annexures Al to A3 

read with annexure B hereto; 

(a) That the Second Defendant would obtain comprehensive insurance for 

Plaintiff in respect of the Plaintiffs vehicle as provided by the Standard 

Motor Vehicle Insurance Policy issued by the First Defendant; and, 
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(b) That the Second Defendant would submit to Plaintiffs bank the necessary 

documents for the deduction from the Plaintiffs bank account of the 

required premium." 

I n p a r a g r a p h 5 . 3 of h i s o r i g i n a l p a r t i c u l a r s of c l a i m t h e P l a i n t i f f s t a t e d a s 

f o l l o w s : 

"Consequently the non-payment of the premiums was exclusively caused by the 

Second Defendant's failure to submit the required documents to the Plaintiff's 

bank." 

H e c o n t i n u e d a n d a l l e g e d i n p a r a g r a p h 5 . 1 of h i s p a r t i c u l a r s of c l a i m t h a t : 

"Second Defendant's said failure was in breech of the terms of the said 

annexures Al to A3 and B as a result of which the Plaintiff suffered damages in 

the amount referred to in paragraph 4.12 above." 

2 0 . I t w o u l d a p p e a r t h a t i n t h e P l a i n t i f f s n o t i c e of a m e n d m e n t t h e s a m e 

c o n t r a c t u a l c l a i m i s a l s o s e t o u t a n d t h e P l a i n t i f f c l a i m e d d a m a g e s a s a 

c o n s e q u e n c e of t h e S e c o n d D e f e n d a n t ' s b r e a c h of t h e c o n t r a c t t h a t w a s 

c o n c l u d e d b e t w e e n t h e P l a i n t i f f a n d t h e S e c o n d D e f e n d a n t . T h i s a p p e a r q u i t e 

c l e a r l y f r o m t h e f o l l o w i n g p a r a g r a p h s i n t h e n o t i c e of a m e n d m e n t : 

20.1 That the Plaintiff acting in person and the Second Defendant 

represented by Mrs. Minni Botha, alternatively by Chantelle Tate, concluded a 

contract of mandate in that the Second Defendant was to obtain comprehensive 

insurance in respect of the Plaintiffs motor vehicle, a Toyota Prado; that the 

Second Defendant would be entitled to deduct the amount of the premium from 

the Plaintiffs account at Nedbank; that the Second Defendant breached the 

contract of mandate, inter alia, by failing to obtain comprehensive insurance 

cover; failing to deduct the amount of the premium from the Plaintiff's bank 

account at Nedbank and by failing to advise the Plaintiff that the insurance cover 

had elapsed; that as a result of the aforesaid breach the Plaintiff has suffered 

damages. The damages are computed in two amounts being the sum of R209 
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081.72 being the reasonable cost of repairs to the Plaintiffs vehicle which is the 

amount that was claimed in the original summons at the sum of R45 000.00 

being the towing and storage costs of Proline. 

2 2 . A c c o r d i n g l y I d o n o t a g r e e w i t h t h e v i e w e x p r e s s e d b y t h e S e c o n d D e f e n d a n t ' s 

c o u n s e l t h a t t h e P l a i n t i f f s c o n t e m p l a t e d a m e n d m e n t a m o u n t e d t o a n 

i n t r o d u c t i o n of a n e w c a u s e of a c t i o n o r t h a t t h e c a u s e of a c t i o n t h a t t h e 

P l a i n t i f f w a n t e d t o i n t r o d u c e b y w a y of a n a m e n d m e n t h a d b e c o m e p r e s c r i b e d 

b y t h e p r o v i s i o n s of t h e P r e s c r i p t i o n A c t . 

2 3 . I f o u n d a c c o r d i n g l y t h a t t h e P l a i n t i f f s p r o p o s e d a m e n d m e n t w a s s u b s t a n t i a l l y 

t h e s a m e a s t h e o r i g i n a l c a u s e of a c t i o n . T h e P l a i n t i f f w a s a l s o of t h e v i e w t h a t 

t h e P l a i n t i f f s c o n t e m p l a t e d a m e n d m e n t w o u l d n o t i n a n y w a y p r e j u d i c e t h e 

S e c o n d D e f e n d a n t . I t i s fo r t h e s e r e a s o n s t h a t o n 11 A u g u s t 2 0 0 9 I g r a n t e d 

t h e o r d e r a s s e t o u t h e r e u n d e r : 

1) T h e P l a i n t i f f ' s a p p l i c a t i o n for l e a v e t o a m e n d h i s P a r t i c u l a r s of C l a i m i s 

h e r e b y g r a n t e d . 

2) T h e P l a i n t i f f i s h e r e b y g r a n t e d l e a v e t o a m e n d h i s P a r t i c u l a r s of C l a i m i n 

a c c o r d a n c e w i t h p a r a g r a p h s 1,2 a n d 4 of h i s n o t i c e of a m e n d m e n t d a t e d 

2 1 J u l y 2 0 0 9 . 

3) I t i s h e r e b y o r d e r e d t h a t c o s t s s h o u l d b e i n t h e c a u s e . 

4) T h e t r i a l of t h e m a t t e r i s p o s t p o n e d h e r e b y s i n e d i e . 

P . M . l M A B U S E 
J U D G E O F T H E H I G H C O U R T 
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