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INTRODUCTION 

[1] A n order that w a s g ran ted on the 5 A u g u s t 2 0 1 0 b e c a m e a cen t re of 

con t rove rsy a r o u n d the a p p o i n t m e n t of jud ic ia l m a n a g e r s , on the 19 

A u g u s t 2 0 1 0 , by the Mas te r of th is Cour t . 

[2] Seve ra l i ssues a r o s e as a resul t o f an interdict that w a s ob ta ined on 

the 3 and 6 S e p t e m b e r 2 0 1 0 by the th ree prov inc ia l jud ic ia l m a n a g e r s 

in respec t of w h o m the Mas te r i ssued a letter of a p p o i n t m e n t s as 

such for R e a l e k a I nves tmen ts SA (PTY) Ltd ( the four th app l i can t ) . 

[3] T h e o rder of the 3 S e p t e m b e r 2 0 1 0 reads as fo l lows : 

"1. The second respondent is interdicted from: 

1.1 carrying out any of the functions of a provisional judicial 

manager, whether conferred by the Companies Act or 

purportedly, conferred by the court order dated 5 August 2010 

issued by his Lordship Mr Justice Kruger ("the court order"). 

The court order is attached hereto marked "X", 

1.2 representing himself as the provisional judicial manager of 

Realeka to any third person, 

1.3 acting in terms of the court order or giving effect thereto; 

1.4 disposing, alienating or in any way whatsoever encumbering of 

any of Realeka's assets; 

1.5 obstructing the Master's provisional JMs either directly or 

indirectly from carrying out their duties as joint provincial judicial 

managers of Realeka; 
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1.6 interfering either directly or indirectly in the Master's JMs control 

of or management of Realeka, 

1.7 from effecting any debits to the account held by Amber Mountain 

Investments 183 (PTY) Ltd at the Haartebespoort branch of 

Absa Bank, account number 40/6193/1737, 

1.8 from taking any steps in terms of paragraphs 3 to 6F of the court 

order, 

2. Divesting the second respondent of the control and 

management of Realeka. 

3. Compelling the second respondent: 

3.1 to forthwith take all steps necessary to hand over the control and 

management of Realeka to the Master's JMs, 

3.2 to forthwith hand over possession of all Realeka's construction 

sites and all other assets, including the handing over of all keys, 

3.3 to forthwith fully co-operate with the Master's JMs in any manner 

that they require and in relation to anything concerning 

Realeka's business and activities; 

3.4 to within 3 days of this order report in writing fully (with sufficient 

particularly so that the Master's JMs are apprised of the actions 

taken by the second respondent and his activities to enable 

them to investigate the actions and activities) to the Master's 

JMs on: 

3.4.1 all discussions, and meetings held with third parties in relation to 

and/or concerning Realeka; 
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3.4.2 all transactions concluded on behalf of Realeka or negotiations 

conducted on behalf of Realeka, 

3.4.3 all payments made on behalf of Realeka; 

3.4.3.1 all payment made to Realeka; 

3.4.3.2 all correspondence written and received by the second 

respondent concerning Realeka, 

3.4.3.3 ail documents prepared on behalf of Realeka and received 

by Realeka, including but not limited to site plans, 

construction diagrams and the like as well as any written 

contracts entered into since 5 August 2010; 

3.4.3.4 ail documents received by the second respondent on behalf 

of Realeka; 

3.4.3.5 any other documents which have come into existence from 5 

August 2010; 

3.4.3.6 minutes of all meetings attended by the second respondent 

on behalf of Realeka, 

4. Prayers 1 to 3 (including sub-paragraphs) to operate with 

immediate effect as interim orders pending the finalisation of 

one or all of the following legal processes: 

4.1 Applying to this honourable court for an order setting aside the 

order appointing the Court appointed JMs; and/or 

4.2 Applying to this honourable court for an order in terms of section 

428(3) of the Companies Act for an order varying the terms of 



5 

the court order to the effect that the second respondent's name 

is deleted there from; and/or 

4.3 Applying to this honourable court for an order removing the 

second respondent as a judicial manager of Realeka; and/or 

4.4 Anticipating the return date and seeking primarily a variation of 

the order by the deletion of at least paragraph 3 thereof, 

5. The first and second respondent jointly and severally are 

ordered to pay the costs of the application". 

[4] T h e o rde r of the 6 S e p t e m b e r 2 0 1 0 s ta ted as " A m e n d e d Order " reads 

as fo l l ows : 

"1. The second respondent is interdicted from: 

1.1 carrying out any of the functions of a provisional judicial 

manager, whether conferred by the Companies Act or 

purportedly, conferred by the court order dated 5 August 

2010 issued by his Lordship Mr Justice Kruger ("the court 

order"). The court order is attached hereto marked 

'ABC", 

1.2 representing himself as the provisional judicial manager 

of Reaieka to any third person, 

1.3 acting in terms of the court order or giving effect thereto; 

1.4 disposing, alienating or in any way whatsoever 

encumbering of any of Realeka's assets; 

1.5 obstructing the first, second and third applicants bein the 

provisional judicial managers appointed by the Master, 
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Pretoria on 19 August 2010 (defined as the Master's 

JMs") either directly or indirectly from carrying out 

their duties as joint provincial judicial managers of 

Realeka; 

1.6 interfering either directly or indirectly in the Master's JMs 

control of or management of Realeka, 

1.7 from effecting any debits to the account held by Amber 

Mountain Investments 183 (PTY) Ltd at the 

Haartbeespoort branch of Absa Bank, account number 

40/6193/1737, 

1.8 from taking any steps in terms of paragraphs 3 to 6F of 

the court order, 

2. Divesting the second respondent of the control and management of 

Realeka. 

3. Compelling the second respondent: 

3.1 to forthwith take all steps necessary to hand over the 

control and management of Realeka to the Master's JMs, 

3.2 to forthwith hand over possession of all Realeka's 

construction sites and all other assets, including the 

handing over of all keys, 

3.3 to forthwith fully co-operate with the Master's JMs in any 

manner that they require and in relation to anything 

concerning Realeka's business and activities; 

3.4 to within 3 days of this order report in writing fully (with 

sufficient particularly so that the Master's JMs are 
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all payment made to Realeka; 

all correspondence written and received by the 

second respondent concerning Realeka, 

all documents prepared on behalf of Realeka 

and received by Realeka, including but not 

limited to site plans, construction diagrams and 

the like as well as any written contracts entered 

into since 5 August 2010; 

all documents received by the second 

respondent on behalf of Realeka; 

any other documents which have come into 

existence from 5 August 2010; 

minutes of all meetings attended by the second 

respondent on behalf of Realeka, 

apprised of the actions taken by the second respondent and 

his activities to enable them to investigate the actions and 

activities) to the Master's JMs on: 

3.40.1 all discussions, and meetings held with third parties in 

relation to and/or concerning Realeka; 

3.40.2 all transactions concluded on behalf of Realeka or 

negotiations conducted on behalf of Realeka, 

3.40.3 all payments made on behalf of Realeka; 

3.40.3.1 

3.40.3.2 

3.40.3.3 

3.40.3.4 

3.40.3.5 

3.40.3.6 
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4 Prayers 1 to 3 (including sub-paragraphs) to operate with immediate 

effect as interim orders pending the finalisation of one or all of the 

following legal processes: 

4.1 Applying to this honourable court for an order setting aside the 

order appointing the Court appointed JMs; and/or 

4.2 Applying to this honourable court for an order in terms of section 

428(3) of the Companies Act for an order varying the terms of the 

court order to the effect that the second respondent's name is 

deleted there from; and/or 

4.3Applying to this honourable court for an order removing the second 

respondent as a judicial manager of Realeka; and/or 

4.4 The return date and seeking primarily a variation of the order by 

the deletion of at least paragraph 3 thereof. 

5. The first and second respondent jointly and severally are 

ordered to pay the costs of the application". 

6. That the third respondent be ordered to immediately freeze the 

account held by Amber Mountain Investments 183 (Pty) Ltd in 

the books of the 3rd respondent at its Hartebeespoort branch 

under account no 40/6193/1737 and not to allow any debits 

entries to be effected against such account" 

[ 5 ] T h e s e c o n d r e s p o n d e n t is a d i r e c t o r i n s e v e r a l C o m p a n i e s . T h i s 

a p p e a r s f r o m a n n e x u r e E M M 5 . 1 a n d 5 . 2 t o t h e f o u n d i n g a f f i d a v i t . 

[ 6 ] H e i s s a i d t o b e t h e M a n a g i n g D i r e c t o r o f t h e f i r s t r e s p o n d e n t . H e is 

a l s o a d i r e c t o r o f A m b e r M o u n t a i n ( P T Y ) L t d . 
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[7] A l t h o u g h a n n e x u r e E M M 5.1 and 5.2 has insuf f ic ient in fo rmat ion , it w a s 

rel ied upon by the app l i can ts , on the 1 S e p t e m b e r 2 0 1 0 , w h e n t h e f irst 

f ound ing af f idavi t w a s d e p o s e d to . 

[8] O n the 8 J u n e 2 0 1 0 , t he f irst r esponden t and s e c o n d responden t 

en te red into a jo in t ven tu re a g r e e m e n t w i th t he four th app l icant , in 

t e r m s w h e r e o f t he f irst and or second responden t w a s to t ake 

con t ro l of t he m a n a g e m e n t and opera t ions of the four th app l icant . 

[9] T h e said jo in t ven tu re a g r e e m e n t f o r m e d par t of t he pape rs in t he 

app l i ca t ion for p lac ing t he four th app l i can t under jud ic ia l 

m a n a g e m e n t . 

[10] O n the 5 A u g u s t 2 0 1 0 , t he f i rst and second r e s p o n d e n t s ob ta ined an 

order p lac ing t he fou r th app l i can t under jud ic ia l m a n a g e m e n t . In 

add i t ion , t he s e c o n d responden t and the s e c o n d app l icant , w e r e 

appo in ted as jo in t jud ic ia l m a n a g e r s of t he four th app l icant . T h e 

order reads as fo l lows : 

"1. THAT the First Respondent, Realeka Investment SA (PTY) 

LTD (the Company) is hereby placed under provincial judicial 

management in terms of the provisions of the Companies Act, 

Act No. 61 of 1973 (the Act"); 

2. THAT as from the date of this order any person or persons 

vested with the management, control and running of the 

company's affairs, bank accounts, assets or any other aspects 

of any kind be divested thereof; 

3. THAT HENDRIK ABRAM VAN VUUREN, Second Applicant, 

jointly with MABUTHA MHLONGO (the judicial managers), are 

hereby appointed as joint judicial managers to be in full control 

of all aspects of the First Respondent and as prescribed by 

Section 430 of the Act; 
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4. THAT the Judicial Managers be empowered with the authority of 

full control of First Respondent to borrow money with or without 

security on behalf of the said Company, for the purpose of 

paying essential running expenditure in and about the business 

of the said Company, including salaries, wages and rental for 

business premises, required by the said Company and to pledge 

the credit of the said Company for any Goods or services so 

required; 

5. THA T while the company is under judicial management: 

(a) all legal actions now are pending or any other legal 

proceedings be stayed until date of this order. 

(b) All contracts awarded to First Applicant and not complete 

to stay in effect until the return date of this order. 

(c) any proceedings that can effect the financial or any 

condition of First Respondent in a negative way be 

stayed until the return date. 

(d) all amounts now held in any bank accounts in the name 

of First Respondent, including any moneys now and in 

the future due to First Respondent, under all of its 

contracts with Government or any other company, or 

anyone else, be deposited into the Joint account of the 

Judicial Managers of their attorneys trust account, for 

payment of all of the operations of First Respondent; 

(e) all contracts from Government or any other entity that has 

been awarded to First Respondent in the last five years, 

and is still ongoing, shall stay in full force and effect, until 

the return date. 

(f) this application and order be served on all parties 

affected by this order, within ten days; 
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6. THAT the rate of remuneration of the judicial managers be fixed 

by the Master in accordance with the services rendered and 

disbursements incurred, or should the Master so request, the 

said rate of remuneration shall be fixed by the court after the 

Master has reported thereon. 

7. THAT a rule nisi with return date of 26 October 2010 are hereby 

granted and all parties and person that want to oppose this 

application shall file their documents on or before the 17 

September 2010 and served (sic) it on the clerk of this court and 

on Applicants attorney stating: 

(a) Why the judicial management order dated 5th August 

2010 should not become final, 

(b) that the provisions of paragraph 3, 4 and 5 hereof, should 

apply mutatis mutandis; 

(c) that the judicial managers and their attorneys and council 

costs of this application should not be costs in the judicial 

management of First Respondent; 

(d) that the judicial managers also obtain the consulting of 

the Martins Weir-Smith attorneys, located in Sandton, for 

their legal assistants and planning of operations in the 

Company and their cost be paid by the Company". 

Mr AN K o m a n e , a b u s i n e s s m a n and a so le d i rec tor of t he four th 

app l i can t d id not o p p o s e the app l ica t ion p lac ing t he fou r th app l i can t 

unde r jud ic ia l m a n a g e m e n t . He ag reed to an o rder been ob ta ined fo r 

jud ic ia l m a n a g e m e n t aga ins t t he c o m p a n y ( the fou r th app l i can t ) , 

b e c a u s e of t he fou r th app l i can t ' s f inanc ia l pos i t ion as we l l as the 

under tak ing by the s e c o n d responden t to inject m o r e f unds into t he 

four th app l icant . 
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[12] O n the 6 A u g u s t 2 0 1 0 , t he second app l icant w a s fu rn ished wi th t h e 

o rder of t he 5 A u g u s t 2 0 1 0 in t e rms of w h i c h he w a s appo in ted as 

prov is iona l jo in t m a n a g e r of t he four th app l i can t w i th the s e c o n d 

responden t . 

[13] O n the s a m e day, t h e s e c o n d app l i can t p r o c e e d e d to the of f ice of t he 

Mas te r . He reques ted the Mas te r to issue h im w i th let ters of 

a p p o i n t m e n t as jud ic ia l m a n a g e r for the four th app l icant . 

[14] T h e Depu ty Master , M s Chr is t ine R o s s o u w , is sa id to have to ld the 

second app l i can t tha t s h e w a s p repa red to appo in t t he s e c o n d 

app l i can t , bu t that s h e w a s not p repa red to appo in t the s e c o n d 

responden t b e c a u s e of t he fo l low ing reasons : 

14.1 that t he s e c o n d responden t w a s not an ind iv idual on t h e 

Mas te r ' s pane l of inso lvency pract i t ioners , 

14.2 tha t the s e c o n d responden t w a s o n e of two app l i can ts in t he 

app l i ca t ion for jud ic ia l m a n a g e m e n t of t he four th app l icant , 

14.3 tha t t he s e c o n d responden t is a lso a m a n a g i n g d i rec tor of t he 

f irst r esponden t . 

[15] O n the 19 A u g u s t 2 0 1 0 , t he Mas te r i ssued letter of a p p o i n t m e n t s to the 

f i rst , s e c o n d and th i rd app l icant . O n the 3 S e p t e m b e r 2 0 1 0 , t he 

app l i can ts ob ta ined an expa r te inter im order re fer red to in pa rag raph 3 

of th is j u d g m e n t . T h e o rder d id not have nei ther a Ru le Nisi nor a 

re turn da te . 

[16] O n the 6 S e p t e m b e r 2 0 1 0 , ano the r order w a s ob ta ined ex -pa r te . Th i s 

o rder is re fer red to in t he papers as an a m e n d e d order . T h e t e r m s of 

th is o rder have been quo ted in pa rag raph 4 of th is j u d g m e n t . 
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[17] T h e s e c o n d responden t d e p o s e d to two oppos ing af f idavi ts on the 8 

a n d 10 S e p t e m b e r 2 0 1 0 respect ive ly . In add i t ion , t he f i rst and s e c o n d 

r e s p o n d e n t s w i t h d r e w the app l ica t ion for jud ic ia l m a n a g e m e n t order , by 

f i l ing a not ice of w i t hd rawa l d a t e d t he 7 S e p t e m b e r 2 0 1 0 . Th i s not ice 

w a s f i led by the t w o responden ts ' a t to rneys . 

[18] T h e s e c o n d responden t apparen t l y hav ing been served w i th t he o rder 

of t he 6 S e p t e m b e r 2 0 1 0 , a p p r o a c h e d the cour t on an u rgen t bas is , 

seek ing to uplift the restr ic t ion in t e r m s of p a r a g r a p h 6 of the a m e n d e d 

o rde r p laced in the bank a c c o u n t of A m b e r Moun ta i n I nves tmen t 183 

( P T Y ) Ltd he ld at A B S A Bank Haar tespoor t B ranch a c c o u n t n u m b e r 

4 0 / 6 1 9 3 / 1 7 3 7 . 

[19] Second l y , in his no t i ce of mo t i on , t he s e c o n d responden t p rayed tha t 

t he rema in ing o r d e r s of t he a m e n d e d cour t o rder be s tayed pend ing 

any of the p rocess under pa rag raph 4 in tended by the app l i can ts . 

[20] O n the 10 S e p t e m b e r 2 0 1 0 , Rau l i nga J s tood d o w n the mat te r unti l 

M o n d a y 13 S e p t e m b e r 2 0 1 0 . T h e app l i can ts w e r e o rde red to de l iver 

rep ly ing af f idavi t by 0 9 h 3 0 on that M o n d a y . 

[21] T h e mat te r t h e n c a m e be fo re m e on the 13 S e p t e m b e r 2 0 1 0 . O n th is 

da te , I m a d e an o rde r as fo l lows : 

"1. The matter is stood down until Thursday 16 September 2010 at 

10h00, 

2. The applicants to ensure that a proper index and pagination is 

made in respect of the court's file and filed with the registrar of 

this court not later than Wednesday (15/09/2010). 

3, The Master of this court is hereby called upon to file an affidavit 

by not later than Wednesday (15/09/2010) at 12h00 noon, in 

which affidavit the following must be explained: 
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3.1 why he/she should not be found to be in contempt of 

court order of 05 August 2010, by refusing to issue the 

second respondent with letters of appointment as judicial 

manager of the fourth respondent, 

3.2 to confirm or deny averments made in the founding 

papers concerning the Master of the High Court with 

regard the order made on the 05 August 2010, 

3.3 to explain the circumstances under which the letters of 

appointment as judicial managers were issued to the first 

and third respondents particularly regard been had to the 

order of the 05 August 2010, 

4. The costs occasioned by the standing down to Thursday 16 

September 2010, are hereby reserved". 

O n t h e 16 S e p t e m b e r 2 0 1 0 , I w a s i n f o r m e d t h a t t h e r e w a s c o u n s e l o n 

w a t c h i n g b r i e f f o r t h e M a s t e r . I s u g g e s t e d t o c o u n s e l t o i n f o r m t h e 

M a s t e r t h a t it m i g h t b e a d v i s a b l e t o i n s t r u c t c o u n s e l t o r e p r e s e n t t h e 

M a s t e r a n d n o t j u s t b e o n a w a t c h i n g br ie f . T h e m a t t e r t h e n s t o o d 

d o w n un t i l 1 4 h 0 0 . W h e n t h e c o u r t r e s u m e d , I w a s i n f o r m e d t h a t 

c o u n s e l w a s n o w b r i e f e d t o r e p r e s e n t t h e M a s t e r . M o r e t i m e w a s 

r e q u e s t e d t o e n a b l e t h e M a s t e r t o f i le f u r t h e r a f f i d a v i t s . 

In t h e m e a n t i m e , c o u n s e l s f o r t h e a p p l i c a n t s a n d t h e s e c o n d 

r e s p o n d e n t a r g u e d t h e i s s u e s r e l a t i n g t o t h e i r c l i e n t s ' m a t t e r o n 

T h u r s d a y t h e 15 S e p t e m b e r 2 0 1 0 . I r e s e r v e d j u d g m e n t w i t h r e g a r d t o 

t h e i s s u e d b e t w e e n t h e a p p l i c a n t s a n d t h e s e c o n d r e s p o n d e n t . 

I i n d i c a t e d t h a t j u d g m e n t w i l l b e h a n d e d d o w n a f t e r c o m p l e t i o n o f t h e 

R u l e N i s i i s s u e d a g a i n s t t h e M a s t e r . B o t h c o u n s e l s w e r e a d v i s e d t o b e 

p r e s e n t w h e n t h e c a s e o f t h e M a s t e r w a s a r g u e d . T h e M a s t e r ' s c a s e 
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w a s a r g u e d on Fr iday the 17 S e p t e m b e r 2 0 1 0 . Th is then br ings m e to 

dea l w i th t h e i ssues ra ised here in . 

I S S U E S R A I S E D 

[24] A s I sa id in p a r a g r a p h s 1 and 2 of th is j u d g m e n t , severa l i ssues w e r e 

a r g u e d . T h e fo l low ing issues p resen ted t h e m s e l v e s : 

24 .1 W h e t h e r t he w i t h d r a w a l of t he jud ic ia l m a n a g e m e n t app l i ca t ion shou ld 

be a c c e p t e d ? A n d if so , 

24 .2 W h a t e f fect th is w o u l d have on the jud ic ia l m a n a g e r s appo in ted by the 

M a s t e r ? 

24 .3 W h e t h e r t he o rder of t he 5 A u g u s t 2 0 1 0 dese rves to have been ignored 

and d id not have to be set as ide on the bas is of its a l leged nul l i ty fo r 

lack of ju r i sd ic t ion? A n d if, not 

24 .4 W h e t h e r t he Mas te r of th is cour t is in con temp t of t he cour t o rde r? A n d 

if so, 

24 .5 W h e t h e r t he a p p o i n t m e n t s m a d e in b reach of the cour t o rder a re val id 

a p p o i n t m e n t s ? 

A P P L I C A B L E P R I N C I P L E S , C A S E L A W A N D L E G I S L A T I O N S 

[25] Ru le 41 (1)(b) of t h e Un i fo rm Ru les p rov ides that a pe rson inst i tut ing 

any p roceed ings m a y at any t ime be fo re the mat te r has been set d o w n 

a n d therea f te r by c o n s e n t of the par t ies or leave of t he cour t to 

w i t h d r a w such p r o c e e d i n g s in any of w h i c h even ts he shal l de l i ver a 

no t i ce of w i t hd rawa l and m a y e m b o d y in such not ice a c o n s e n t to pay 

cos ts and the tax ing mas te r shal l tax such cos ts on the reques t of t h e 

o the r par ty . 
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[26 ] S u b r u l e 4 1 (1)(c) p r o v i d e s t h a t if n o s u c h c o n s e n t to p a y cos t s is 

e m b o d i e d in t he no t i ce o f w i t h d r a w a l , t h e o the r par ty m a y a p p l y to t h e 

cou r t o n no t i ce fo r a n o r d e r fo r cos ts . 

[27 ] T h e cou r t d o e s h a v e a d i sc re t i on w h e t h e r or no t t o g r a n t s u c h l eave t o 

w i t h d r a w . T h e q u e s t i o n of in jus t i ce is g e r m a n e to t he e x e r c i s e of t h e 

c o u r t s d i sc re t i on . (See Pearson and Hutton NNO v Hitzeroth 1967 

(3) SA 591 (E) at 593 D, 594 H and Karoo Ment Exchange Ltd v 

Mtwazi 1967 (3) SA 356 (E) at 359 B-G). 

[ 28 ] It is h o w e v e r , no t o rd ina ry t h e f u n c t i o n of t h e cou r t to f o r c e a p e r s o n to 

p r o c e e d w i t h an ac t i on aga ins t h is wi l l or to i nves t i ga te t h e r e a s o n s fo r 

a b a n d o n i n g or w i s h i n g to a b a n d o n o n e . (See Levy v Levy 1991 (3) 

S A 6 1 4 A a t 6 2 0 B ) 

[29 ] T h e g e n e r a l p r inc ip le is tha t , t h e par ty w i t h d r a w i n g is l iab le a s a n 

u n s u c c e s s f u l l i t igant to p a y c o s t s of t h e p r o c e e d i n g s . T h e cour t re ta ins 

a d i sc re t i on t o d e p r i v e t h e s u c c e s s f u l par ty of h is cos t s . (See Waste 

Products Utilisation (PTY) Ltd v Wikes and Another (Biccari 

Interested Party) 2003 (2) SA 590 SA 590 (W) at 597A). 

[ 30 ] S e c t i o n 4 2 8 (1) o f t he C o m p a n i e s A c t p r o v i d e s tha t t h e cour t m a y o n 

an app l i ca t i on u n d e r sec t i on 4 2 7 (2) or (3) , g r a n t a p rov i s i ona l j ud i c ia l 

m a n a g e m e n t o rde r s ta t ing t h e re tu rn d a y o r d i s m i s s t h e app l i ca t i on or 

m a k e a n y o rde r tha t it d e e m s jus t . 

[31 ] S u b s e c t i o n (3) p rov i des that , t he cour t w h i c h h a s g r a n t e d a p rov i s i ona l 

m a n a g e m e n t o rde r m a y at a n y t i m e a n d in a n y m a n n e r o n t h e 

app l i ca t i on of t he app l i can t , a c red i to r or m e m b e r of t h e p rov i s i ona l 

j ud i c i a l m a n a g e r o r t h e Mas te r , va ry t h e t e r m s o f s u c h o r d e r o r 

d i s c h a r g e it. 



1 7 

[32] T h e a p p o i n t m e n t of jud ic ia l m a n a g e r s is m a d e by the Mas te r in t e r m s 

of sec t ion 3 6 7 of t h e C o m p a n i e s Act , w h i c h app l y mutatis mutandis in 

t h e con tex t of sec t ion 431 (4 ) w h i c h p rov ides that , t he prov is ions of th is 

A c t re lat ing to t h e proo f of c la ims aga ins t a c o m p a n y w h i c h is be ing 

w i n d e d - u p and to t h e nomina t i on and a p p o i n t m e n t of a l iqu idator of any 

s u c h c o m p a n y sha l l mutatis mutandis app ly wi th re fe rence to the proof 

of c l a ims aga ins t a c o m p a n y w h i c h has b e e n p laced under jud ic ia l 

m a n a g e m e n t and t h e nomina t ion and a p p o i n t m e n t of a jud ic ia l 

m a n a g e r of such a c o m p a n y . 

[33] Sec t i on 165 (5) of t h e Const i tu t ion p rov ides that , an o rder or dec is ion 

i ssued by a cour t b inds all pe rsons to w h o m and o rgans of s ta te it 

app l ies . If an app l icant , p roved that a responden t w i th t he k n o w l e d g e of 

a cour t order, ac ted in conf l ic t w i th its t e r m s s u c h an app l i can t w o u l d 

have p roved a b r e a c h of such an order. Howeve r , t h e responden t m a y 

be ab le to resist t h e relief sough t if he or she w a s to p rove tha t he or 

s h e w a s u n a w a r e of t h e cour t order. T h e onus rests upon the 

responden t in th is regard that he had not intent ional ly de f ied t he order 

or had not ac ted mala fide in do ing so . (See Noel Lancaster sands 

(Edms) Bpk v Theron en Andere 1974 (3) SA 688 (T). 

[34] T h e fact tha t a p e r s o n aga ins t w h o m an order is i ssued is ac t ing on an 

a t to rney 's adv i ce in b reach of a cour t order , d o e s no t de t rac t f r o m his 

hav ing in tent ional ly de f ied the order . (See Culverwell v Beira 1992 

(4) SA 490 (W) at 493 D - E). In that case , t he cour t hav ing f o u n d that 

c o u n s e l for t he responden t w a s unab le to refer to any author i ty for t he 

propos i t ion tha t an o rder w h i c h is w rong l y g ran ted by a cour t can be 

lawful ly de f ied and the cour t hav ing ind ica ted that it k n e w of none , 

c o n c l u d e d by s ta t ing that all o rders of the cour t w h e t h e r cor rec t ly or 

incorrect ly g r a n t e d , have to be o b e y e d unt i l t hey a re proper ly set as ide . 

(See Culver-well's supra at 494 A - B). It w a s fu r the r s ta ted in 

Cu lverwe l l ' s c a s e , tha t a c c e p t a n c e of counse l ' s a r g u m e n t w o u l d in 

m a n y c a s e s resul t in r e s p o n d e n t s be ing ab le to de fy all o rders w i th 
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impu t ing by c o n t e n d i n g that they be l ieved such o rders to be w r o n g , t h e 

resu l tant of w h i c h is no t dif f icult to imag ine . (See at 494 B-C). 

In K lopper N O v Mas te r of t he High Cour t 2 0 1 0 3 A L L S A 182 W C C (at 

184 g-h) , it w a s s ta ted that t he Mas te r s e e m s to th ink that t he f ind ings 

of t he cour t w e r e o p e n for d e b a t e and recons idera t ion in that cour t . 

S h e w a s f o u n d to be m is taken . T h e y w e r e not. T h e cour t w a s sa id not 

to be si t t ing to cons ide r an appea l or rev iew t h e co r rec tness or 

o the rw ise of its ear l ie r j u d g m e n t and order. (See also Administration, 

Cape and Another v Ntshwaqela and others 1990 (1) SA 705 A at 

716 B-C). 

T h e cour t in K lopper NO 's case , hav ing f o u n d that it had p r o n o u n c e d 

itself on that mat ter , it f o u n d that the mat te r w a s c losed . T h e t ime for 

d e b a t e w a s f o u n d to have been long past and that , for that mat te r it 

w a s t ime for a p p e a l . T h e Mas te r w a s found not to have d o n e so . It 

w a s fu r ther f o u n d that , in t hose c i r cums tances , after t h e cour t had 

g i ven j u d g m e n t , and m a d e its order, it r ema ined on ly for t he Mas te r to 

c o m p l y wi th t h e m . In fa i l ing to have d o n e so , and i ndeed , in 

con t raven ing t he order , it w o u l d s e e m ca lcu la ted ly and de l ibera te ly , t he 

Mas te r had ac ted w i th g ross impropr ie ty and in fac t un lawfu l . T h e 

a r g u m e n t that t he app l i can t had in s o m e w a y w a i v e d c o m p l i a n c e w i th 

t h e o rder of 13 J u n e 2 0 0 8 , w a s f o u n d to be risible and that it d id not 

e v e n beg in to s tand up to the scru t iny not on ly is no founda t i on 

w h a t s o e v e r laid for it in t he papers , bu t that it w a s ex t reme ly doub t fu l 

w h e t h e r it laid w i th in t he app l i can t ' s p o w e r to af ford t he Mas te r a 

d i spensa t i on f r o m comp l y i ng w i th t he order. In t he c i r cums tances , it 

w a s f o u n d that , t he Mas te r ' s latest dec is ion cou ld not be permi t ted to 

s tand , and like her f i rst dec is ion cou ld not be permi t ted to s tand and 

w a s rev iewed and set as ide as be ing ta in ted w i th i l legal i ty. (See 

Kipper's matter at 184 h-j and 185 a). 

If ou r cour ts d o not ac t swif t ly and str ict ly to s top the wi l l fu l d i s regard of 

cour t o rders , t he ru le of law wi l l be u n d e r m i n e d and Sou th A f r i ca wi l l be 
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en te r ing t he rea lms of const i tu t iona l cr is is. T h e on ly inst i tut ion that 

s tands b e t w e e n ana rchy and the no rma l c i t izen is t he cour ts . T h e 

cour ts have a duty to protect no rma l , hones t c i t i zens and shou ld not 

hes i ta te to d o so (See Thring J's remarks in Klopper NO at 185 b 

when quoting an article in the matter of H Cilliers v P Masinga). 

[38] T h e r e is no r o o m for t he ex tens ion of ju r isd ic t ion of t he cour t by the 

reason of the so ca l led inherent powers , w h e r e t he cour t d id not have 

ju r i sd ic t ion at a l l . A n o rder or j u d g m e n t in such c i r cums tances w o u l d 

be of nul l i ty and cou ld s imp ly be ignored . (See S v Absalom 1989 (3) 

SA154 (A). 

[39] Arb i t ra t ion is a quas i - jud ic ia l p roceed ing . T h e p recep ts w h i c h g o v e r n 

jud ic ia l p roceed ings app ly to an arb i t ra t ion. W a n t of ju r isd ic t ion in 

jud ic ia l or quas i j ud ic ia l p roceed ings have t he ef fect of nul l i ty w i thou t 

t h e necess i ty of a f o r m a l o rder set t ing t he p roceed ings as ide . Lack of 

ju r isd ic t ion in arb i t ra t ion p roceed ings renders an a w a r d inval id . 

A b s e n c e of p roper no t i ce in p roceed ings has a lways b e e n t rea ted as a 

fata l f law. (See Vidavskey v Body Corporate of Sunhill Villas 2005 

(5) SA 200 SCA at para. 14 at 207 B-F). 

D I S C U S S I O N S , S U B M I S S I O N S A N D F I N D I N G S 

[40] I f ind it necessa ry to star t w i th the mos t vex ing aspec t of th is j u d g m e n t . 

Tha t is, t he issue ra ised in pa rag raph 24 .3 above . 

WHETHER THE ORDER OF THE 5 AUGUST 2010 DESERVES TO 

HAVE BEEN IGNORED AND DID NOT HAVE TO BE SET ASIDE ON 

THE BASIS OF ITS ALLEGED NULLITY FOR LACK OF 

JURISDICTION? 



20 

[41] T h e issue of null i ty o f t he cour t o rder of t he 5 A u g u s t 2 0 1 0 and the 

a l leged en t i t l ement to have it i gnored , w a s ra ised by counse l on beha l f 

of t he Mas te r w h o is t he four th app l i can t in t he p resen t p roceed ings . In 

ra is ing th is i ssue, c o u n s e l for t he Mas te r rel ied heav i ly on the dec is ions 

in t he two c a s e re fer red to in p a r a g r a p h s 38 and 39 of th is j u d g m e n t . 

[42] P e r h a p s let m e dea l f irst w i th the fac ts of t he two c a s e s in s o m e deta i l . 

In A b s a l o m ' s c a s e , t he responden t in t he Appe l l a te Div is ion w a s an 

a c c u s e d w h o w a s conv i c ted and s e n t e n c e d in a Mag is t ra te ' s cour t in 

Sou th W e s t A f r i ca . T e n yea rs after his conv ic t ion and s e n t e n c e , he 

app l ied for c o n d o n a t i o n of t he late not ing of t he a p p e a l . T h e 

app l ica t ion for c o n d o n a t i o n in t he cour t a q u o w a s d i s m i s s e d . He t h e n 

app l ied to the S u p r e m e Cour t of Sou th W e s t Af r ica for leave to appea l . 

L e a v e w a s g ran ted and such leave to the ful l b e n c h of the S u p r e m e 

Cour t of S o u t h W e s t A f r ica . 

[43] T h e major i ty of t he fu l l cour t held that , a l though the re w a s no s ta tu tory 

p rov is ion w h i c h con fe r red ju r isd ic t ion on the ful l b e n c h in respec t of 

s u c h an appea l , it d id in fac t have ju r isd ic t ion to hear t he a p p e a l . It 

f o u n d s u c h author i ty to hear the appea l by v i r tue of its inherent p o w e r s 

to regu la te p rocedu ra l mat te rs and by v i r tue of t he fact that ne i ther t he 

s ta te nor t he r esponden t had ob jec ted to the dec i s ion that t he appea l 

shou ld be heard by the Full Cour t . It f o u n d that t he legal and fac tua l 

i ssues invo lved in t h e appea l w e r e not of such a na tu re tha t they 

requ i red the a t ten t ion of t he Appe l l a te D iv is ion. T h e appea l w a s heard 

a n d w a s uphe ld by t h e Full B e n c h . Thereaf te r , t he s ta te a p p e a l e d 

w h i c h appea l w a s uphe ld by the Appe l l a te D iv is ion. T h e Appe l l a te 

Div is ion t h e n dea l t w i t h the i ssue of nul l i ty as ind ica ted in pa rag raph 38 

of th is j u d g m e n t 

[44] Simi lar ly , in t he ma t te r of V i davskey ' s case , t he cour t on appea l had to 

dea l w i th the legal c o n s e q u e n c e s of a w r o n g d i rec t ion by an arb i t ra tor 

in that , the p r o c e e d i n g s took p lace in t he a b s e n c e of a par ty to the 

arb i t ra t ion under Arb i t ra t ion Ac t 42 of 1965 . T h e par ty in w h o s e favour 
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an a w a r d had been m a d e w a n t e d the a w a r d to be m a d e an order of 

cour t in t e r m s of sec t ion 31(1 ) of t he Ac t . 

T h e appe l lan t w a s t h e o w n e r of a sec t iona l t i t le unit in a res ident ia l 

d e v e l o p m e n t in t he s u b u r b of B ruma , J o h a n n e s b u r g . T h e responden t 

w a s t he respons ib le body co rpo ra te . T h e appe l lan t dec la red a d i spu te 

w i th t he r e s p o n d e n t re lat ing to va r ious aspec t s of t he lat ter 's 

admin is t ra t i on of t h e proper ty wh i ch w a s re fer red to arb i t ra t ion . T h e 

prov is ions of t he A c t app l ied to t he arb i t ra t ion in sec t ion 4 0 thereof , 

s ince t he arb i t ra t ion w a s o n e unde r a law (the sec t iona l Ti t le Ac t 95 of 

1986 , w h i c h lays d o w n in sec t ion 35 (1) and (2) that a s c h e m e shou ld 

b e cont ro l led and m a n a g e d in inter alia by the m a n a g e m e n t ru les 

p resc r ibed by regu la t ion . 

T h e appe l lan t ob ta ined an award in t he arb i t ra t ion p roceed ings in t he 

a b s e n c e of the responden t . T h e responden t fa i led to adhe re to t he 

a w a r d . C o n s e q u e n t l y , the app l i can t a p p r o a c h e d the cour t to m a k e 

such an a w a r d an o rder of the cour t . T h e responden t o p p o s e d it on the 

bas is that , it d id not rece ive a not ice of the hear ing of t he d i spu te 

b e t w e e n the par t ies in t he arb i t ra t ion p roceed ings . T h e ob jec t ion w a s 

uphe ld . T h e cour t a q u o found that t he award w a s ta in ted by the 

i r regular i ty , i.e. t he hear ing of t he d i spu te in t he a b s e n c e of t he 

responden t , and tha t it w a s nul l and vo id . 

O n appea l , the dec is ion of the cour t a q u o w a s c o n f i r m e d . T h e cour t of 

appea l e x p r e s s e d i tself as ind ica ted in pa rag raph 39 of th is j u d g m e n t . 

T h e fac ts in A b s a l o m ' s c a s e and those in V idavsky ' s c a s e in m y v iew, 

shou ld be d is t i ngu ished f r o m the fac ts of the p resen t c a s e and t h o s e in 

K lopper NO ' s c a s e and Cu lverwe l l ' s c a s e re fer red to ear l ie r in 

p a r a g r a p h s 34 to 37 above . 

In Cu lve rwe l l ' s c a s e , the responden t w a s requ i red a m o n g s t o thers , to 

de l iver to t h e app l i can t all nega t i ve f i lms and p h o t o g r a p h s in t he 
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responden t ' s p o s s e s s i o n or under his cont ro l . He fa i led to d o so . 

A m o n g s t o thers , he a d v a n c e d as a reason for not comp ly ing w i th t h e 

cour t o rder that , he w a s adv i sed by his a t to rney not to c o m p l y w i th t he 

order . He w a s f o u n d in c o n t e m p t desp i te t h e sugges t i on tha t t h e 

app l i can t d id not o w n such f i lms and pho tog raphs . 

In K lopper N O ' s c a s e , an o rder w a s m a d e aga ins t t he Mas te r as 

fo l lows : 

"7 . The decision of the respondent taken on the 18th June 2007, not 

to tax the applicant's remuneration otherwise than according to 

Tariff B of the Second Schedule to Insolvency Act, No 24 of 

1936, read with form CN 104 of the Companies Act, no 61 of 

1973 is set aside. 

2. The matter is referred back to the respondent for her 

reconsideration bearing in mind what has been said in this 

judgment, it being found that in terms of section 384 (2) of the 

Companies Act, good cause exists for remuneration to be 

awarded to the applicant in excess of the amount arrived at 

solely by applying the provisions of the said tariff'. 

Ins tead of c o m p l y i n g wi th t h e order or j u d g m e n t of t he cour t , t he 

Mas te r on the 16 Oc tobe r 2 0 0 5 w ro te a letter ques t i on ing t h e 

app rop r i a teness of t h e o rder m a d e aga ins t her. S h e sough t to in terpret 

t he j u d g m e n t and t h e o rder m a d e . In do ing so , s h e f o u n d it f it to 

d isa l low, con t ra ry to t he cour t order, the app l i can t any remune ra t i on in 

e x c e s s of that a r r i ved at by app ly ing t he tariff. Th i s w a s f o u n d to have 

b e e n no th ing e lse than f lout ing the c lear d i rec tory t e r m s of t he 

j u d g m e n t and order . In ac tua l fact , she w a s b o u n d to recons ide r t h e 

app l i can t ' s r e m u n e r a t i o n in t he light of t he cour t 's f ind ings . 

In t he p resen t c a s e , t he Mas te r ( the four th app l ican t ) , hav ing b e e n 

m a d e a w a r e on the 6 A u g u s t 2 0 1 0 of t he order of t he 5 A u g u s t 2 0 1 0 , 
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re fused to issue t he s e c o n d responden t w i th letter of a p p o i n t m e n t as a 

jud ic ia l m a n a g e r for t he four th app l icant . In add i t ion , she appo in ted 

two m o r e jud ic ia l m a n a g e r s in t he f ace of t he o rder of t he 5 A u g u s t 

2 0 1 0 . 

[53] In bo th t w o c a s e s re fer red to in p a r a g r a p h s 34 to 37 a b o v e , spec i f ic 

p e r f o r m a n c e w a s requ i red or spec i f ic ac t ion w a s t a k e n in de f i ance of 

the cour t order . T h e c a s e s rel ied upon by counse l on beha l f of t he 

Mas te r , d id not dea l w i th spec i f ic p e r f o r m a n c e requ i red in t e r m s of the 

cour t order, nor w a s spec i f ic ac t ion or ac t ions t a k e n in de f i ance of a 

cour t o rder . Second l y , t he cour ts in both cases w e r e not con f ron ted 

w i th c o n t e m p t of cour t . S u c h an issue w a s not speci f ica l ly ra ised to be 

dea l t w i th spec i f ica l ly . 

[54] Const i tu t iona l ly , eve r y pe rson is in t e r m s of sec t ion 165(5) of t h e 

Cons t i tu t ion b o u n d by an o rder or j u d g m e n t of a cour t . I t end to al ign 

myse l f w i th the fo l low ing exp ress ion in K lopper ' s case : 

if our courts do not act swiftly, and strictly to stop the willful disregard 

of court orders, the rule of law will be undermined and South Africa will 

in my view, be entering the realms of a constitutional crisis..." 

[55] Imag ine eve ry ind iv idua l env i saged in sec t ion 165(5) of t he Const i tu t ion 

be ing requ i red to pe r fo rm spec i f ic ac t ion in t e r m s of a cour t order , 

d i sobey ing such an order , on the bas is of his or her des i re to check on 

t h e legal i ty or o the rw ise of the order f irst. T h e issue w a s e loquen t l y put 

by Go lds te in J , in Cu lve rwe l l sup ra , as fo l lows : 

"AH orders of this court, whether correctly or incorrectly granted, have 

to be obeyed until they are properly set aside. Counsel relied for his 

argument on cases concerning regulations which are found to be ultra 

vires, in such cases conduct in breach of regulations is not unlawful. 

However, no authority was quoted to me- and I am aware of none -

which equates court order with regulations in the manner contended 
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for. Acceptance of counsel's argument would in many cases result in 

respondents being able to defy all but Appellate Division orders with 

impunity that they believed such orders to be wrong, the resultant 

chaos is not difficult to imagine". (My own emphasis). 

[56] Cour t o rde rs that requ i re the re and t h e n or any t ime in t he fu ture , 

spec i f ic p e r f o r m a n c e , wil l b e c o m e a f ree for all if t hey a re m e a n t to b e 

scru t in ized be fo re be ing comp l i ed w i th . A l l sor ts of d e f e n c e s as the 

bas is for not comp l y i ng wi th such o rders cou ld f lood our cour ts . In 

do ing so , w i t hou t fo l l ow ing d u e p rocess of t he law to cha l l enge such 

o rders . For e x a m p l e , that t he responden t w a s not sat is f ied w i th t he 

legal i ty of t he order and the re fo re did not have to do any th ing . T h a t t h e 

r esponden t stil l w a n t e d to check w i th his or her lawyer w h e t h e r or not 

to comp ly w i th t he o rder and that , be fo re he or she d id so , t he re w a s no 

ob l iga t ion to c o m p l y . Tha t the responden t did not be l ieve tha t t he 

order w a s cor rect ly ob ta i ned and issued and that be fo re ver i f icat ion t he 

order cou ld not be ac ted u p o n . Last ly, that t he responden t d id not 

be l ieve in t he val id i ty of t he order or if t he cour t that m a d e the order 

had ju r isd ic t ion and tha t he or she w a s the re fo re not bound by it. 

[57] I th ink , any th ing ent i t l ing any pe rson or a par ty w h o is requ i red in t e r m s 

of a cour t o rder to t ake a par t icu lar ac t ion or w h o pe r fo rms a spec i f ic 

act in conf l ic t w i th a cour t o rder under the d isgu ise of lack of ju r isd ic t ion 

on t he part of t he cour t , w o u l d be a receipt for a d isaster . For e x a m p l e , 

t h o s e of f ic ia ls l ike t h e sheriff , w h o a re t a s k e d wi th t he func t ion of 

execu t i ng cour t o rde rs , cou ld f ind t h e m s e l v e s at a risk. Tha t is, hav ing 

e x e c u t e d an o rder w h i c h u l t imate ly f o u n d to have b e e n inval id at t he 

first ins tance , cou ld f ind t h e m s e l v e s been l i t igated aga ins t . If th is w a s 

to h a p p e n , it cou ld have upse t and undes i red ef fect . For e x a m p l e , they 

m igh t w a n t to c h e c k t he app rop r i a teness of eve ry o rder be fo re 

execu t i on takes p lace . 

[58] T h e c a s e s rel ied u p o n by counse l for the Mas te r in t he instant case , d id 

not requ i re spec i f i c p e r f o r m a n c e . In V ida rsky ' s case , an a w a r d hav ing 
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b e e n a w a r d e d , t he p e r s o n or ent i ty aga ins t w h o m the a w a r d w a s 

g r a n t e d , fa i led or re fused to act in t e r m s of t he arb i t ra t ion a w a r d . S u c h 

an a w a r d to be e x e c u t e d w a s sub jec t to it b e e n m a d e an o rder of t h e 

cour t . It w a s the a t temp t to m a k e it an o rder of t he cour t that w a s 

cha l l enged and not m u c h of t he execu t ion thereof . 

[59] Simi lar ly , in A b s a l o m ' s c a s e , t he Ful l B e n c h of t he S u p r e m e Cour t of 

S o u t h W e s t A f r i ca , hea rd an appea l and uphe ld the appea l w h e n it d id 

not have ju r isd ic t ion to hear such an appea l . T h e o u t c o m e of t he 

a p p e a l w a s sa id to b e nul l . A s s u m i n g that , in that case , t he s ta te w a s 

not g ran ted leave to a p p e a l to t he Appe l l a te D iv is ion, w o u l d the s ta te or 

p r ison author i t ies have been ent i t led to re fuse to re lease the p r isoner 

w i t hou t hav ing t a k e n any s tep that t he s tate migh t have b e e n ent i t led to 

t a k e ? Put it d i f ferent ly , w o u l d the s tate or p r ison author i ty have been 

ent i t led to d o no th ing a n d not fo l low d u e p rocess of the law, but at t he 

s a m e t ime re fuse to re lease the p r i soner? I d o not th ink so . 

[60] I a m the re fo re sat is f ied that t he fac ts of the p resen t c a s e c a n b e 

d is t i ngu ished f r o m t h e fac ts of t he two c a s e s rel ied upon by counse l on 

beha l f of t he Master . The re fo re , t he Mas te r w a s not ent i t led to ignore 

the o rder of the 5 A u g u s t 2 0 1 0 or to act cont ra ry the re to . Th is shou ld 

t h e n br ing m e to dea l w i th re la ted issue ra ised in 24 .4 a b o v e . 

W H E T H E R T H E M A S T E R O F T H I S C O U R T IS IN C O N T E M P T O F T H E 

C O U R T O R D E R O F T H E 5 A U G U S T 2 0 1 0 ? 

[61] T h e o rder w a s p resen ted to the Mas te r on the 6 A u g u s t 2 0 1 0 by t h e 

s e c o n d app l icant . T h e s e c o n d app l i can t w a s o n e of t he jud ic ia l 

m a n a g e r s appo in ted by the cour t on the 5 A u g u s t 2 0 1 0 . T h e a t t i tude 

of t he Depu ty Mas te r , M s Chr is t ine R o u s s o u w to t h e cour t o rder is 

desc r i bed by the s e c o n d app l i can t in suppor t i ng af f idavi t to t h e 

f ound ing af f idavi t as fo l lows : 



"5. Later that day, I went to the office of Master of the High Court 

with a request that a certificate of appointment be issued. I was 

informed by Christine Roussouw, the Deputy Master, that while 

she was willing to issue a certificate of appointment to me, she 

was not prepared to appoint the second respondent because he 

is not an individual on the Master's panel of insolvency 

practitioners and also because the second respondent was one 

of the two applicants in the application for judicial management. 

He is also the managing director of the first applicant as a 

provisional manager". 

61.1 In t he o rder tha t I m a d e on the 13 S e p t e m b e r 2 0 1 0 , t he Mas te r w a s 

requ i red to f i le an af f idavi t in t e r m s of w h i c h s h e w a s to con f i rm or d e n y 

a v e r m e n t s m a d e in t he f ound ing pape rs conce rn ing her w i th regards to 

the o rder m a d e on the 5 A u g u s t 2 0 1 0 . 

61 .2 T h e Mas te r sough t to f i le a repor t p repa red by an Ass i s tan t Mas te r o n e 

W J Ci l l iers. T h e repor t is d a t e d t he 14 S e p t e m b e r 2 0 1 0 . Th is w a s 

m e a n t to be c o m p l i a n c e w i th pa rag raph 3 of m y order da ted t he 13 

S e p t e m b e r 2 0 1 0 and q u o t e d in pa rag raph 21 of th is j u d g m e n t . T h e 

Mas te r w a s acco rd ing l y adv ised that an aff idavi t a n d not a report w a s 

requ i red . S u c h an af f idavi t w a s d e p o s e d to on 15 S e p t e m b e r 2 0 1 0 , not 

by depu t y Mas te r re fer red to in t he aff idavi t of t he s e c o n d app l icant , but 

by ano the r ass is tan t Master , Mr W y n a r d J a c o b u s Ci l l iers. 

6 1 . 3 Be fo re dea l ing w i th t h e con ten ts of t he af f idavi t by Mr Ci l l iers, it is w o r t h 

men t i on ing that in t h e letter of t he 15 S e p t e m b e r 2 0 1 0 tha t I d i rec ted to 

be a d d r e s s e d to the Master , he or she w a s requ i red to f i le an aff idavi t 

and in add i t ion w a s requ i red to dea l proper ly w i th t he issues ra ised in 

t h e order . T h e Mas te r w a s a lso g iven t he c i ta t ion of K lopper NO ' s 

case . 

61 .4 M s R o u s s o u w re fe r red to in quota t ion in pa rag raph 61 a b o v e , d id not 

f i le any af f idavi t to r e s p o n d to the a v e r m e n t s m a d e aga ins t her by the 
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s e c o n d app l icant , ne i ther d id she f i le con f i rmato ry af f idavi t to Mr 

Ci l l iers 's af f idavi t . T h e r e f o r e a l lega t ions m a d e aga ins t her by t h e 

s e c o n d app l i can t r ema in uncha l l enged . 

61 .4 .1 O n the 17 S e p t e m b e r 2 0 1 0 , Mr Ci l l iers fur ther d e p o s e d to w h a t 

is re fer red to as " supp lemen ta ry af f idavi t by t h e fou r th appl icant" . 

In th is af f idavi t , Mr Ci l l iers s e e k s to exp la in the c o n d u c t of M s 

R o s s o u w a n d the Ac t i ng Master , Ms N tab i seng N tsoane . 

Ne i ther Ms R o u s s o u w nor M s N t s o a n e d id f i le a con f i rma to ry or 

suppor t i ng af f idavi t . However , w h a t is c lear f r om the af f idavi t 

d e p o s e d to on the 17 S e p t e m b e r 2 0 1 0 , is that t he cer t i f icate of 

a p p o i n t m e n t o f t he first, s e c o n d and th i rd app l i can ts as jud ic ia l 

m a n a g e r s of t he four th app l icant , w a s s igned and i ssued by t h e 

sa id Ms R o u s s o u w . 

6 1 . 5 For t h e pu rpose of t h e rule nisi i ssued aga ins t t he Master , t h e e v e n t s of 

5 A u g u s t 2 0 1 0 to 19 A u g u s t 2 0 1 0 a re of impor tance . T h e rule w a s 

i ssued as per cour t o rde r q u o t e d in pa rag raph 21 of th is j u d g m e n t . 

61 .6 I n a s m u c h as M s R o u s s o u w e lec ted not to dea l w i th the a l lega t ions 

m a d e aga ins t her a s q u o t e d in pa rag raph 61 of th is j u d g m e n t , I wil l 

dea l w i th th is ma t te r on the bas is that t hose a l lega t ions a re c o m m o n 

c a u s e . Second l y , I wi l l dea l w i th exp lana to ry a v e r m e n t s as con ta ined 

in t h e s u p p l e m e n t a r y af f idavi t by Mr Ci l l iers. But such c o m m o n c a u s e 

fac to rs shou ld be s e e n in t he l ight of the ac tua l r eason for issu ing a 

letter of appo in tmen t . T h e r e is on ly o n e reason g iven w h i c h is dea l t 

w i th he reunde r in p a r a g r a p h s 61 .25 to 61 .27 of th is j u d g m e n t . 

61 .7 Wh i l s t Mr Ci l l iers in his s u p p l e m e n t a r y af f idavi t m igh t w i sh to sugges t 

tha t t he Mas te r w a s neve r se rved wi th any c o p y of t he or ig ina l 

app l i ca t ion in o rder t o submi t a report to th is cour t and that t he o rder of 

t he 5 A u g u s t 2 0 1 0 w i th pape rs w e r e on ly submi t t ed on the 18 A u g u s t 

2 0 1 0 , th is d o e s not m e a n that the depu ty Master , Ms R o u s s o u w on ly 

k n e w of t he o rder o n the 18 A u g u s t 2 0 1 0 . S h e k n e w of it on the 6 
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A u g u s t 2 0 1 0 . S u c h k n o w l e d g e w a s c o n v e y e d to her by the s e c o n d 

app l icant . 

61 .8 O n the s a m e day , t h e s e c o n d app l icant t hen p r o c e e d e d as ind ica ted in 

p a r a g r a p h 61 of th is j u d g m e n t . T h e r e can be no d o u b t that t he s e c o n d 

app l i can t w o u l d h a v e handed over a copy of t h e cour t o rder to M s 

R o u s s o u w . 

61 .9 Mr Ci l l iers in his af f idavi t d e p o s e d to on the 15 S e p t e m b e r 2 0 1 0 

e lec ted not to dea l w i th a v e r m e n t s as set ou t in pa rag raph 5 of t he 

s e c o n d app l i can t ' s af f idavi t d e p o s e d there to on the 3 S e p t e m b e r 2 0 1 0 . 

It is however , c lear w h a t M s R o u s s o u w on the 6 A u g u s t 2 0 1 0 b e c a m e 

a w a r e of t he order of t he 5 A u g u s t 2 0 1 0 . 

6 1 . 1 0 S h e took it upon herse l f to dec ide w h o m to appo in t or i ssue w i th 

cer t i f icate of a p p o i n t m e n t in de f i ance of t he cour t o rder of t he 5 A u g u s t 

2 0 1 0 . A s s u m i n g tha t she w a s ob l iged to issue cer t i f icate of 

a p p o i n t m e n t to the s e c o n d app l icant in t e r m s of t he o rder of t he 5 

A u g u s t 2 0 1 0 , she d id not on ly defy the cour t o rder by re fus ing to issue 

s u c h cer t i f icate to t h e s e c o n d responden t , but she a lso de f ied t h e cour t 

o rder by add ing t w o jud ic ia l m a n a g e r s , that is, the f irst and th i rd 

app l i can ts . 

61 .10 .1 For t h ree reasons she w a s not p repa red to recogn ize t h e o rder 

of t h e 5 A u g u s t 2 0 1 0 , nor d id she s e e m to have fel t b o u n d by it. T h r e e 

reasons w e r e that , t he second responden t w a s not o n e of t he 

prac t i t ioners on her pane l of inso lvency prac t i t ioners , that he w a s o n e 

of two app l i can ts in the jud ic ia l m a n a g e m e n t app l i ca t ion . Last ly , tha t 

t h e s e c o n d responden t w a s a m a n a g i n g d i rec tor of t he f irst r esponden t 

w h o w a s the f irst app l i can t in t he app l ica t ion for jud ic ia l m a n a g e m e n t of 

t h e four th app l icant . O f cou rse , the th ree reasons shou ld a lso be s e e n 

in t he l ight of w h a t is s ta ted in p a r a g r a p h s 6 1 . 2 5 to 61 .27 hereunder . 
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6 1 . 1 1 I d o not th ink that , it w a s her p lace to defy the cour t o rder on the bas is 

of her a v e r m e n t s to dec ide on the f i tness or o the rw ise of the s e c o n d 

r e s p o n d e n t to be appo in ted as a jud ic ia l m a n a g e r for t he four th 

app l icant . S u c h en t i t l ement had b e e n t aken a w a y by t h e o rder of t he 5 

A u g u s t 2 0 1 0 , w h e t h e r cor rect ly or w rong l y so . 

61 .12 In fact , if o n e w a s to g o by w h a t is quo ted in pa rag raph 61 a b o v e , or on 

t h e on ly reason dea l t in pa rag raphs 61 .25 to 61 .27 he reunder , t h e 

re fusa l to issue the s e c o n d responden t w i th cer t i f icate of a p p o i n t m e n t 

w o u l d not have been based on en t i t l ement to appo in t jud ic ia l m a n a g e r s 

in t e r m s of sec t ion 429(b) ( i ) of t he C o m p a n i e s Act , but ra ther on 

d isqua l i f i ca t ion . 

6 1 . 1 3 The re fo re , br ing ing in t he appl icab i l i ty of t he p rov is ions of sec t ion 4 2 9 

s e e m s to have been an af ter t hough t . Th i s s e e m s to b e con f i rmed by 

the on ly reason g i ven in Ms R o u s o u w ' s subm iss i on to the Ac t ing 

Mas te r as it a p p e a r s in pa rag raph 61 .25 hereunder . It is an 

a f te r though t impor ted by Mr Ci l l iers into the exp lana t i on for not hav ing 

c o m p l i e d wi th the o rde r of the 5 A u g u s t 2 0 1 0 . S u c h en t i t l ement to 

appo in t in t e r m s of sec t ion 429(b) ( i ) canno t be an e x c u s e not to comp ly 

wi th an o rder requ i r ing spec i f ic p e r f o r m a n c e or w h e r e spec i f ic s tep had 

been t a k e n in conf l ic t w i th an ex is t ing order . 

6 1 . 1 4 Wi l l fu lness or in tent ion to d i sobey a cour t o rder wi l l have to be 

d e t e r m i n e d at the t i m e w h e n such an order c a m e to the k n o w l e d g e , in 

th is c a s e , of M s R o u s s o u w and or Ms N t s o a n e or at t he t ime of pos i t ive 

ac t ion be ing t aken in conf l ic t w i th the cour t order . For e x a m p l e , w h e n 

the act ing Master , M s N tsoane , on the 18 A u g u s t 2 0 1 0 a p p r o v e d the 

a p p o i n t m e n t of t he f irst, s e c o n d and th i rd app l i can ts and refus ing to 

inc lude the s e c o n d responden t and w h e n M s R o u s s o u w issued the 

letter of a p p o i n t m e n t on the 19 A u g u s t 2 0 1 0 . A l s o on the 6 A u g u s t 

2 0 1 0 , w h e n the lat ter m a d e u t te rances to the s e c o n d app l i can t as 

q u o t e d in pa rag raph 61 above . 
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6 1 . 1 5 No o n e can on his or her o w n pre tend to act as cour t of appea l or 

rev iew by ignor ing a n ex is t ing cour t order , e i ther on the bas is of o n e ' s 

en t i t l emen t to act or not to act on the bas is of t h e inval id i ty of s u c h an 

order . 

61 .16 T h e at tack of the o rder of the 5 A u g u s t 2 0 1 0 , on the bas is that it is of 

nul l i ty and that it cou ld be ignored shou ld a lso be s e e n as an 

a f te r thought . It is pu t as fo l l ows in pa rag raph 15 of the s u p p l e m e n t a r y 

af f idavi t d e p o s e d to on the 17 S e p t e m b e r 2 0 1 0 : 

7 am informed by my attorney and counsel that there is case 

law supporting an argument that prayer 3 of the order of 5 

August 2010 by the Honourable Mr Acting Justice Kruger, can 

be regarded as a nullity and that it would be ignored". 

6 1 . 1 7 Ne i ther M s R o u s s o u w nor M s N t s o a n e s ta ted that w h e n a dec is ion w a s 

taken on the 18 or 19 A u g u s t 2 0 1 0 , t he o rder of the 5 A u g u s t 2 0 1 0 w a s 

rega rded as of nul l i ty. I however , unde rs tood the p u r p o s e of t he 

s u b m i s s i o n in th is regard to be that , none of the of f ic ia ls in t he Mas te r ' s 

of f ice cou ld be f o u n d in c o n t e m p t b e c a u s e , t he o rder is in any even t of 

nul l i ty and of no fo r ce . Tha t is, it is b ind ing on no o n e . My f ind ing on 

t h e ear l ier issue re fer red to in pa rag raph 25 .3 of th is j u d g m e n t and 

dea l t w i th f r o m p a r a g r a p h s 4 0 to 60 , m a k e s t he issue of nul l i ty to have 

fa l len by the w a y s i d e . I d o not f ind it necessa ry to repea t mysel f . 

61 .18 O n the 18 A u g u s t 2 0 1 0 , t he act ing Mas te r w a s p resen ted wi th t he 

order of t he 5 A u g u s t 2 0 1 0 toge the r w i th f ound ing papers . T h e 

s u b m i s s i o n w a s appa ren t l y m a d e by M s R o u s s o u w . S h e p repa red a 

wr i t ten s u b m i s s i o n to t he Master , Pretor ia , w i th a r e c o m m e n d a t i o n a s 

to w h o shou ld be appo in ted as a prov is iona l m a n a g e r s . Al l o f t h e s e 

a re set ou t in p a r a g r a p h s 11 to 15 of Mr Ci l l iers ' two af f idavi ts d e p o s e d 

to on the 15 and 17 S e p t e m b e r 2 0 1 0 respect ive ly . 
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6 1 . 1 9 It h o w e v e r suf f ices t o say , such a s u b m i s s i o n and r e c o m m e n d a t i o n by 

M s R o u s s o u w cou ld on ly have se rved to p r o m o t e her v iew and her 

at t i tude wi th regard to t he cour t o rder as exp la ined by the s e c o n d 

app l i can t in p a r a g r a p h 5 of his af f idavi t q u o t e d in pa rag raph 61 a b o v e . 

6 1 . 2 0 O n c e the ex i s tence of an order is p roved and that , it w a s se rved and 

tha t it w a s not comp l i ed w i th , if t he a c c u s e d fai ls to fu rn ish ev i dence 

ra is ing a r e a s o n a b l e doub t w h e t h e r n o n - c o m p l i a n c e w a s wi l l fu l and 

mala fide, t he o f fence wi l l be es tab l i shed beyond reasonab le doub t . 

T h e a c c u s e d is ent i t led to rema in si lent, but , d o e s not exe rc i se t he 

cho ice w i thou t c o n s e q u e n c e s . (See Osman v A-G Transvaal 1998 (4) 

SA 1224 CC in para [22], see also Fakie NO v CCII Systems (PTY) 

Ltd 2006(4) SA 326 para [22]). 

6 1 . 2 1 It shou ld be noted tha t deve lop ing t he c o m m o n law, d o e s not requ i re 

t h e p rosecu t ion to lead e v i d e n c e as to a c c u s e d ' s ta te of m ind or 

mot i ve . O n c e the th ree requ is i tes con t i nue to have been p r o v e d , in t he 

a b s e n c e of e v i d e n c e , ra is ing a reasonab le doub t as to w h e t h e r t he 

a c c u s e d ac ted wi l fu l ly and mala fide, all t he requis i tes of t he o f fence 

wi l l have b e e n es tab l i shed . 

61 .22 W h a t is c h a n g e d is that , t he a c c u s e d no longer bears a legal bu rden to 

d i sp rove w i l fu lness and mala fides on a ba lance of probabi l i t ies , but to 

avo id conv ic t ion he or she needs on ly to lead ev i dence that es tab l i shes 

a reasonab le doub t . (See Fanie NO supra para. [23]) 

6 1 . 2 3 T h e r e can be no r e a s o n w h y these pro tec t ions shou ld not app ly a lso 

w h e r e a civi l app l i can t s e e k s an a l leged c o n t e m n e r ' s commi t t a l to 

pr ison as a p u n i s h m e n t for non -comp l i ance . (See Fanie NO supra 

para. [24]). 

6 1 . 2 4 Mr Ci l l iers, t he Ass i s t an t Mas te r dec ided to be a s p o k e s p e r s o n fo r bo th 

the Depu ty Mas te r ( M s C R o u s s o u w ) a n d act ing Mas te r (Ms N tsoane ) . 

No exp lana t i on has been g i ven as to w h y they , t h e m s e l v e s , cou ld not 
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h a v e d e p o s e d to s o m e af f idavi ts to dea l p roper ly w i th t he a l lega t ions 

not on ly m a d e by t h e s e c o n d app l i can t w i th regard to Ms R o u s s o u w , 

but a lso w i th regard to t he a v e r m e n t s m a d e by Mr Ci l l iers in t he t w o 

af f idav i ts d e p o s e d to on the 15 and 17 S e p t e m b e r 2 0 1 0 respect ive ly . 

The i r in tent ion as o n the 6, 18 and 19 A u g u s t 2 0 1 0 , had not b e e n 

p laced on reco rd . O n the other h a n d , t he order has been p roved , it 

c a m e to the i r k n o w l e d g e b e t w e e n the per iod 6 a n d 19 A u g u s t 2 0 1 0 

and they fa i led to c o m p l y w i th it. 

6 1 . 2 5 In fact , t he s u b m i s s i o n that w a s m a d e by M s R o u s s o u w to the ac t ing 

Mas te r ra ised only o n e reason as a d isqua l i f i ca t ion and as the bas is for 

not comp l y i ng wi th t h e o rder and such a reason reads as fo l lows : 

"Mr Van Vuuren is not on our approved panel of liquidators and 

can therefore not be appointed as provisional judicial manager? 

61 .26 Th i s r e c o m m e n d a t i o n is desp i te w h a t is s ta ted by M s R o u s s o u w in t he 

s a m e subm iss i on a s fo l lows: 

"This matter is placed under provisional judicial management. The 

Judicial Managers appointed in terms of the court is: 

1) Mr HA Van Vuuren 

2) Mr M Mhlongo" 

6 1 . 2 7 Th i s is s ta ted in t h e f irst pa rag raph of t he subm iss i on to M s N tsoane . 

In t h e last p a r a g r a p h , t he f irst, s e c o n d and th i rd app l i can ts , a re 

s u g g e s t e d as a p p o i n t e e s ins tead . 

6 1 . 2 8 T h e real i ssue is, w h e t h e r t he exp lana t i on fo r not recogn iz ing t he cour t 

o rde r w i th regard to t he s e c o n d responden t and in appo in t ing t h e f irst 

a n d th i rd app l i can ts in d i rect conf l ic t w i th t he order of t he 5 A u g u s t 

2 0 1 0 cou ld be sa id to be rais ing a doub t as to the gui l ty or o the rw ise of 

M s R o u s s o u w and M s N tsoane . In m y v iew, it d o e s not. 
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6 1 . 2 9 In the af f idavi t d e p o s e d to by Mr Ci l l iers on the 15 S e p t e m b e r 2 0 1 0 , no 

re fe rence is m a d e to the p rov is ions of sec t ion 4 2 8 (3) of t h e 

C o m p a n i e s Act . T h e prov is ions of subsec t i on 3 thereo f w e r e re fer red 

to in pa rag raph 31 o f th is j u d g m e n t . In t he o rder of the 5 A u g u s t 2 0 1 0 , 

a rule nisi w a s i ssued re tu rnab le on the 26 Oc tobe r 2 0 1 0 . I n a s m u c h as 

t h e Mas te r sugges t s that he or s h e w a s not i n fo rmed of t he app l i ca t ion 

fo r jud ic ia l m a n a g e m e n t be fo re the order w a s ob ta ined on the 5 A u g u s t 

2 0 1 0 , w h e n it d id s o c o m e to his or her a t ten t ion , t he Mas te r cou ld 

have an t i c ipa ted t h e re turn da te in t e rms of Ru le 6(8) and Pract ice 

Di rec t ive da ted the 12 Feb rua ry 2 0 0 7 read wi th sec t ion 4 2 8 ( 3 ) of t he 

C o m p a n i e s Act . Ins tead , bo th Ms N tsoane and M s R o u s s o u w , d e c i d e d 

to p roceed as they d id in conf l ic t w i th the cour t order . 

61 .30 R e m e m b e r , t he cour t o rder c a m e to the a t tent ion of M s R o u s s o u w on 

the 6 A u g u s t 2 0 1 0 a n d to M s N t s o a n e on the 18 A u g u s t 2 0 1 0 . Ins tead 

of dea l ing wi th the e s s e n c e of t he cour t order, t hey w e r e car r ied a w a y 

by the fact that t he second responden t w a s not on the pane l of the i r 

i nso lvency prac t i t ioners . Th is canno t be a reasonab le exp lana t i on to 

e s c a p e con temp t . 

61 .31 Bo th M s R o u s s o u w and M s N t s o a n e shou ld be f o u n d in c o n t e m p t of 

cour t o rder by b reach ing the order of the 5 A u g u s t 2 0 1 0 . Ms N t s o a n e 

fo r hav ing a p p r o v e d the sugges t i on of M s R o u s s o u w in conf l ic t of t he 

o rder of t he 5 A u g u s t 2 0 1 0 and Ms R o u s s o u w for hav ing fac i l i ta ted the 

r e c o m m e n d a t i o n as set ou t in her repor t to M s N t s o a n e and her 

s u b s e q u e n t s ign ing a n d issu ing letter of a p p o i n t m e n t on the 19 A u g u s t 

2 0 1 0 , an act that w a s in conf l ic t w i th the order of t he 5 A u g u s t 2 0 1 0 . 

61 .32 T h e next i ssue is w h a t sanc t ion shou ld be i m p o s e d . I in tend 

s u s p e n d i n g the impos i t i on of a sanc t ion or p u n i s h m e n t indef in i te ly. 

Hopefu l ly , th is w o u l d serve as a de te r ren t in the fu tu re and w o u l d not 

be s e e n as w e a k c o m p a s s i o n on the part of t he cour t . Th i s shou ld 

t h e n br ing m e to ano the r issue wh i ch w a s not speci f ica l ly ra ised as an 

issue unde r p a r a g r a p h 24 of th is j u d g m e n t . 
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A P P R O P R I A T E N E S S O F H A V I N G A P P R O A C H E D T H E J U D G E IN 

C H A M B E R S . 

[62] T h e Mas te r of t he cour t wh i ls t c o n n e c t e d to the cour t , t he of f ice has a 

d is t inct and impor tan t func t ion to pe r fo rm. T h e Mas te r ' s of f ice se rves to 

e n s u r e s m o o t h execu t i on of o rders that a re m a d e by t h e cour ts in 

respec t of ce r ta in spec i f ic app l i ca t ions . For e x a m p l e , in 

seques t ra t i ons , l iqu ida t ions and a p p o i n t m e n t s of cura to r bon is 

app l i ca t ions . T h e s e func t ions a re pe r fo rmed by the Mas te r as an 

i n d e p e n d e n t inst i tu t ion w h i c h shou ld see itself as s u c h . 

[63] Its f unc t i ons a re e i ther speci f ica l ly leg is la ted or sub jec t to s o m e 

anci l lary o rders m a d e by the cour ts . 

[64] W h e n the of f ice of the Mas te r is c i ted as a par ty in a par t icu lar 

p roceed ing , it s h o u l d s e e itself as such and not as an ex tens ion of t he 

cour t per se . 

[65] T h e even ts af ter t he 19 A u g u s t 2 0 1 0 and s o m e ac t ions of t he Mas te r in 

re la t ion to the o rder o f t he 5 A u g u s t 2 0 1 0 wor ry m e a lot. S u c h ac t ions 

bo rder a r o u n d uneth ica l and unpro fess iona l conduc t on the part of t he 

Master . 

[66] T h e s e even ts have no bear ing on the c o n t e m p t of cour t o rder per se . 

A t best , t hey c a n se rve e i ther to agg rava te or mi t igate pun i shmen t . 

W h a t h a p p e n e d af ter t he 19 A u g u s t 2 0 1 0 a p p e a r s to have be ing 

p r o m p t e d by an o rde r that w a s ob ta ined by the s e c o n d responden t 

aga ins t t h e Mas te r on the 20 A u g u s t 2 0 1 0 in t e r m s of w h i c h the latter 

w a s in terd ic ted f r o m m a k i n g fur ther a p p o i n t m e n t s of jud ic ia l m a n a g e r s 

for t he fou r th app l icant . 

[67] In pa rag raph 18 of the af f idavi t d e p o s e d to by Mr Ci l l iers on the 15 

S e p t e m b e r 2 0 1 0 , he s ta tes that , h imse l f and the s ta te a t to rney Mr P C 
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C a v a n a g h , a p p r o a c h e d the J u d g e w h o g ran ted t h e o rder of t he 5 

A u g u s t 2 0 1 0 in c h a m b e r s . T h e y w e n t to t he J u d g e ' s c h a m b e r s 

b e c a u s e they w e r e uncer ta in abou t t he p roper in terpreta t ion of t h e 

o rder of t he 5 A u g u s t 2 0 1 0 . T h e y w e n t to vis i t t h e j u d g e c o n c e r n e d to 

clar i fy the pract ica l e f fect of t h e order and to e n s u r e that t he Mas te r 

w o u l d not be in c o n t e m p t . 

67 .1 In t h e p roceed ings o f t he 5 A u g u s t 2 0 1 0 , t he app l i can ts w h o a re the 

r e s p o n d e n t s in t h e p resen t p roceed ings , w e r e rep resen ted by 

A t t o rneys Ma lu leka . Cou r t esy and g o o d eth ica l conduc t d e m a n d that , 

y o u d o not see a J u d g e in c h a m b e r s in t he a b s e n c e of or w i t hou t t he 

k n o w l e d g e and c o n s e n t of you r opponen t . It is e v e n w o r s e if y o u g o 

a n d see a J u d g e in c h a m b e r s abou t pend ing p roceed ings w h e r e y o u 

a re a par ty . 

67 .2 F r o m Mr Ci l l iers ' a f f idav i t of t he 15 S e p t e m b e r 2 0 1 0 , t he a p p r o a c h to 

the J u d g e in c h a m b e r s w a s af ter t he 19 A u g u s t 2 0 1 0 . It w o u l d a lso 

have b e e n af ter t he Mas te r w a s in terd ic ted f r o m m a k i n g fur ther 

a p p o i n t m e n t s . 

6 7 . 3 T h e a p p r o a c h in c h a m b e r s and in the a b s e n c e of t he o ther par t ies, w a s 

not on ly unca l led for , uneth ica l and unpro fess iona l , but w a s a lso as I 

s e e it, m e a n t to e m b a r r a s s and c o m p r o m i s e t h e J u d g e c o n c e r n e d . In 

pa rag raph 2 0 of M r Ci l l iers 's af f idavi t d e p o s e d to on 15 S e p t e m b e r 

2 0 1 0 , it is s u g g e s t e d that the J u d g e c o n c e r n e d in c h a m b e r s e x p r e s s e d 

his v i ews as fo l lows : 

67 .3 .1 T h a t t h e u rgent cour t p r o c e d u r e w a s m i s u s e d by the app l i can ts and 

tha t not all re levant fac ts w e r e p laced be fore h im . I unde rs tand th is to 

s u g g e s t that , the J u d g e ind icated in c h a m b e r s tha t he w a s m is led by 

the app l i can ts in g ran t ing t h e o rder of the 5 A u g u s t 2 0 1 0 , 

67 .3 .2 Tha t t he J u d g e had aga in l is tened to the record ings of t he p roceed ings 

be fo re h im and to t h e s u b m i s s i o n s tha t w e r e m a d e to h im dur ing t h e 
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or ig ina l app l i ca t ion a n d that re fe rence w a s m a d e that t he re w a s a lmos t 

an a g r e e m e n t by all par t ies that an order can be g iven as it cur rent ly 

s tands , 

67 .3 .3 T h a t t h e J u d g e w a s fu r ther of t he op in ion that t he re is no s u c h th ing as 

"an a lmos t a g r e e m e n t " and tha t t he re is e i ther an a g r e e m e n t or no 

a g r e e m e n t , 

67 .3 .4 T h a t t he J u d g e r e c o m m e n d e d that t he Mas te r mus t o p p o s e the 

interd ict o rder on the return da te of 2 6 Oc tobe r 2 0 1 0 , 

67 .3 .5 Tha t t he J u d g e d i s c u s s e d the issues of the m i s u s e of t he u rgent cour t 

w i th t h e Depu ty J u d g e Pres iden t and that t he Mas te r ' s of f ice mus t 

p repa re a s u b m i s s i o n to the J u d g e s on the m i s u s e of u rgent cour t 

encoun te r . 

[68] G o i n g into a J u d g e ' c h a m b e r s and d iscuss pend ing mat te rs in t he 

m a n n e r the Mas te r d id , is l ike by defaul t , in t he a b s e n c e of one ' s 

o p p o n e n t seek ing a n appea l or cons ide ra t ion of rev iew app l i ca t ion . 

Th i s cou ld have b e e n no th ing e lse t h a n a m o v e ca lcu la ted to 

e m b a r r a s s and c o m p r o m i s e the J u d g e c o n c e r n e d . A s I sa id , t he 

Mas te r ' s of f ice is no t an ex tens ion of t he cour t to t he ex ten t that w h e n 

the Mas te r is c i ted in t he p roceed ings , it cou ld d i scuss such ma t te rs in 

c h a m b e r s w i th t h e J u d g e , e i ther be fo re or after t h e m a k i n g of an order , 

to seek an adv i ce o r c lar i ty on the pend ing p roceed ings or o u t c o m e 

thereof . 

[69] If th is w a s to h a p p e n u n a b a t e d , it cou ld on ly se r ve to d im in i sh the 

con f i dence in t he jud ic ia ry by t hose exc luded f r om the d i scuss ions in 

J u d g e ' s c h a m b e r s . Second ly , it cou ld serve to u n d e r m i n e the 

i n d e p e n d e n c e of t he of f ice of t he Mas te r in t he execu t i on of f unc t i ons 

spec i f ica l ly ass i gned to it by leg is la t ion or by pract ice. 

[70] I d o not th ink that t h e Mas te r in t he p resen t c a s e d id not k n o w w h a t it 

w a s s u p p o s e d to d o . A s I sa id , it cou ld have an t i c ipa ted the rule nisi 
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on a twen t y fou r hou rs not ice in t e r m s of Ru le 6 (8 ) read w i th sec t ion 

4 2 8 ( 3 ) of t he C o m p a n i e s Act . T h e Mas te r did not have to be to ld in 

c h a m b e r s to o p p o s e t h e re turn da te on the 2 6 Oc tobe r 2 0 1 0 as a l l eged 

in p a r a g r a p h 20 .3 of Mr Ci l l iers af f idavi t d e p o s e d to on t h e 15 

S e p t e m b e r 2 0 1 0 . 

It looks l ike t h e visit t o t he J u d g e in c h a m b e r s d id not h a p p e n once , but 

ra ther thr ice. A c c o r d i n g to Mr Ci l l ier 's af f idavi t d e p o s e d to on the 17 

S e p t e m b e r 2 0 1 0 , a cer ta in Mr Pr igge on beha l f of cred i tor v is i ted t he 

of f ice of the Mas te r and s p o k e to M s R o u s s o u w a b o u t t he s ta tus of the 

jud ic ia l m a n a g e m e n t of the four th app l icant . Mr Ci l l iers w i th t he sa id 

Mr Pr igge a p p r o a c h e d the Ch ie f Regis t rar of th is cour t to m a k e 

enqu i r i es a b o u t t he o rder of t h e 5 A u g u s t 2 0 1 0 . T h e Ch ie f Reg is t ra r is 

sa id to have t aken t h e m to the J u d g e c o n c e r n e d in c h a m b e r s . In t h e 

j u d g e ' s c h a m b e r s , t hey w e r e to ld t he mat ter wi l l be inves t iga ted a n d 

that t hey wi l l be not i f ied accord ing ly in d u e cou rse . Al l of t hese w o u l d 

have h a p p e n e d af ter t he 19 A u g u s t 2010 . 

O n the 27 A u g u s t 2 0 1 0 , Mr Ci l l iers is sa id to have been adv i sed by t h e 

J u d g e ' sec re ta ry t ha t t he J u d g e w a n t e d to see Mr Ci l l iers t oge the r w i th 

his a t to rney in his c h a m b e r s . Mr Ci l l iers t h e n w e n t t he re w i th t he s ta te 

a t to rney Mr P C a v a n a g h . In c h a m b e r s , t he J u d g e is sa id to h a v e 

e x p r e s s e d h imse l f as fo l lows: 

72 .1 that t he f i le cou ld not be loca ted , 

72 .2 that he had l is tened to the t apes or record , 

72 .3 that he d i s c u s s e d the mat te r w i th mos t of h is co l l eagues and 

that two s u g g e s t i o n s had been m a d e to h im , 

72 .4 that o n e schoo l of t hough t w a s that he cou ld not dea l w i th t h e 

mat te r as he w a s functus officio, 
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72 .5 tha t he ind ica ted that t he o ther schoo l of t hough t w a s that t he 

Mas te r cou ld have resor ted to Rule 42 (1 ) , 

72 .6 that he w a s o f the v iew that Ru le 42 (1 ) had l imi ted appl icab i l i ty 

and w o u l d not be of use to the Master , and 

72 .7 that he repea ted his ear l ier v iews tha t t he Mas te r shou ld 

def in i te ly o p p o s e the return da te on the 26 Oc tobe r 2 0 1 0 . 

Hav ing sa id all o f t h e s e in the af f idavi t , t he Mas te r c o n c l u d e s by say ing 

that the re w a s neve r a sugges t i on f r om the J u d g e c o n c e r n e d that he 

fel t tha t t he Mas te r a n d his or her t e a m w e r e in c o n t e m p t of his order , 

but that to t he con t ra ry t h e J u d g e e n d e a v o u r e d to ass is t the Mas te r to 

reso lve t h e issue a n d the p rob lem c rea ted by his order . 

T h e Mas te r w a s m is taken and i l l -advised to th ink tha t t he inv i tat ion to 

t h e J u d g e ' s c h a m b e r s in t he a b s e n c e of t he o ther par t ies w a s an 

e x c u s e . Second ly , h is or her a p p r o a c h of t he J u d g e in c h a m b e r s w a s 

af ter t he even ts of t h e 6 , 18 and 19 A u g u s t 2 0 1 0 . By that t ime the 

o rde r w a s a l ready been b r e a c h e d . A p p r o a c h i n g the J u d g e in 

c h a m b e r s wh i ch a p p r o a c h w a s p romp ted by an interd ict of t he 20 

A u g u s t 2 0 1 0 , canno t be of any he lp to the Master . 

T h e cour t o rder w a s b reached not b e c a u s e of t he adv i ce a l leged ly 

ob ta ined in c h a m b e r s , but ra ther b e c a u s e the s e c o n d responden t w a s 

not on the pane l list of inso lvency pract i t ioners . T h e s e a re e v e n t s of 

t he 18 and 19 A u g u s t 2 0 1 0 . 

W h a t conce rns m e fo r n o w is t h e s e a p p r o a c h e s in c h a m b e r s . T h e y 

w e r e obv ious ly improper . A s I sa id , t he Mas te r o v e r s t e p p e d t h e mark 

and w a s m i s g u i d e d in th is regard . Hopefu l l y it is not s o m e t h i n g w h i c h 

wi l l be repea ted in t he fu ture . 
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[77] P e r h a p s the Mas te r ' s a t t i tude t h r o u g h o u t shou ld be s e e n in contex t . It 

d id not look l ike he or s h e eve r regarded the c o n d u c t as be ing se r ious 

a n d in con temp t . O n the 13 S e p t e m b e r 2 0 1 0 , he or she w a s o rde red 

to f i le an af f idavi t . A rule nisi w a s a lso i ssued aga ins t t he Master . 

Appa ren t l y , hav ing rece ived the order ca l l ing upon the Mas te r to s h o w 

c a u s e , he or she sti l l d id not see the need to dea l w i th the mat te r 

ser ious ly . T h e Mas te r ' s repor t w a s f i led in r esponse to the ru le nisi 

ins tead of an af f idavi t . Second l y , Mr Ci l l iers h imse l f b rough t t he report , 

ins tead of ins t ruc t ing the S ta te A t to rney . Th i rd ly , on the 15 

S e p t e m b e r 2 0 1 0 , a counse l w a s sen t to cour t to b e on a w a t c h i n g brief. 

Th i s w a s desp i te the fac t that t he Mas te r w a s fac ing a poss ib le verd ic t 

on c o n t e m p t of cour t order. It did not look l ike th is wo r r i ed the Master . 

E i ther b e c a u s e the Mas te r d id not be l ieve that th is cour t w a s se r ious 

w i th the c o n t e m p t of cour t p roceed ings or he or she jus t did not ca re . 

O f cou rse , he or s h e w a s w r o n g in th ink ing tha t way . It w a s for th is 

r e a s o n that I ins is ted that he or she mus t p roper ly be rep resen ted so 

that t he c o n t e m p t p roceed ings cou ld be proper ly dea l t w i th . 

[78] I n o w tu rn to dea l w i t h the o ther issue ra ised in pa rag raph 24 .1 of th is 

j u d g m e n t . T h e issue ra ised in pa rag raph 24 .5 wi l l be dea l t later in th is 

j u d g m e n t w h e n dea l i ng wi th the issue ra ised unde r pa rag raph 25 .2 . 

T h e t w o i ssues in m y v iew, have s a m e ef fects . 

W H E T H E R L E A V E T O G R A N T T H E W I T H D R A W A L O F J U D I C I A L 

M A N A G E M E N T O R D E R A N D R E L A T E D O R D E R S H O U L D B E G R A N T E D 

T O T H E R E S P O N D E N T S W H O A R E T H E A P P L I C A N T S IN T H E J U D I C I A L 

M A N A G E M E N T P R O C E E D I N G S ? 

[79] T h e f i rst a n d s e c o n d responden ts had f i led an app l ica t ion fo r 

w i t h d r a w a l of the jud ic ia l m a n a g e m e n t p roceed ings and the re la ted 

o rde rs the re to . Th i s w i t hd rawa l w a s s t renuous ly ob jec ted the re to by 

counse l on beha l f of t he f irst, s e c o n d and th i rd app l i can ts . T h e bas is 

for t he ob jec t ion as I unde rs tood it, cou ld be s u m m e d up as fo l lows : 
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79 .1 that t he mat te r canno t be w i t hd rawn uni latera l ly in t e r m s of Ru le 

41 (1) w i thou t t h e consen t of t he app l i can ts or l eave of t he cour t , 

79 .2 that leave by t h e cour t shou ld not be g ran ted s e e n in the l ight of 

t he fo l l ow ing : 

79 .2 .1 tha t the responden ts in the i r app l i ca t ion for w i t hd rawa l d id 

not t ende r cos ts , 

79 .2 .2 that to a l low t h e responden ts to w i t hd raw w o u l d be 

pre jud ic ia l to the app l i can ts and w o u l d be t a n t a m o u n t to 

c i r cumven t i ng the app l i can ts en t i t l ement to p roceed in 

t e r m s o f sec t ion 428 (3 ) to set as ide part of t he jud ic ia l 

m a n a g e m e n t order and to a l low the th ree app l i can ts to 

rema in a s jud ic ia l m a n a g e r s of t he fou r th app l icant . 

[80] S o m e prov is ions of Ru le 41 w e r e re fer red to in p a r a g r a p h s 2 5 and 2 6 

and of th is j u d g m e n t . I nasmuch as the mat te r had a l ready be ing set 

d o w n a n d no c o n s e n t w a s ob ta ined f r om the o ther par t ies, s u c h 

w i t hd rawa l cou ld on l y be sanc t i oned by the cour t . Th i s wi l l requ i re an 

exe rc i se of a d isc re t ion on the par t of t he cour t . 

[81] In t he exe rc i se of d i sc re t ion , t he cour t wil l have regard to the r easons 

for t he w i t hd rawa l , t h e s tage at w h i c h the app l ica t ion for w i t hd rawa l is 

been b rough t and t h e poss ib le p re jud ice to be caused to any of t he 

par t ies and o ther a l te rna t ive rel ief to curb any p re jud ice that m igh t be 

c a u s e d to e i ther par ty . 

[82] In his answer i ng af f idavi t to t h e found ing af f idavi t by the fou r 

app l i can ts , t he s e c o n d responden t noted the w i t hd rawa l a c c o m p a n i e d 

by the f i l ing of no t i ce of w i t hd rawa l . R e a s o n s for t he w i t hd rawa l a re 

s u m m e d up as hereunder . 
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[83] O n t h e 8 J u n e 2 0 1 0 , t he four th app l i can t rep resen ted by the so le 

D i rec tor of t he four th app l icant , en te red into a Jo in t V e n t u r e A g r e e m e n t 

w i th the f irst r e s p o n d e n t rep resen ted by Mr V a n V u u r e n ( the s e c o n d 

responden t ) in t e r m s of w h i c h t h e f irst r esponden t as a Men to r to t he 

four th app l icant , t h rough the s e c o n d responden t w a s to : 

83 .1 of fer its se rv i ces t h rough its e m p l o y e e s , agen ts , w o r k m e n , sub ­

con t rac to rs or to ass is t t he four th app l i can t in a c c o r d a n c e w i th 

the p lans and spec i f i ca t ions , 

83 .2 care fu l ly ca l cu la te and ag ree upon the comp le t i on da te for al l 

bu i ld ings , roads , s t ruc tures etc, wh i ch has to b e r igidly a d h e r e d 

to , 

[84] T h e four th app l i can t w a s a w a r d e d a con t rac t by va r ious G o v e r n m e n t 

D e p a r t m e n t s in t e r m s of w h i c h cer ta in p lans had spec i f i ca t ions and in 

ensu r i ng c o m p l i a n c e wi th its ob l iga t ions to G o v e r n m e n t , sough t to 

e n g a g e the se rv i ces of t he f irst r esponden t t h rough the s e c o n d 

responden t . 

[85] T h e s e c o n d r e s p o n d e n t w a s fur ther in t e r m s of t he Jo in t V e n t u r e 

A g r e e m e n t , se lec ted to se rve as the J V Admin i s t ra to r for t he du ra t ion 

of t he J V and w a s in t e rms of t he a g r e e m e n t au thor i zed to pe r fo rm the 

day to day ope ra t i ons , m a n a g e m e n t and admin is t ra t ion of t he a w a r d e d 

con t rac t in a c c o r d a n c e wi th all legal and regu la tory requ i remen ts . 

[86] In t he a n s w e r i n g af f idavi t , t he second responden t d e p o s e d to on the 9 

S e p t e m b e r 2 0 1 0 , exp la ins the w h o l e pu rpose of h im b e e n appo in ted 

a n d the s e c o n d app l i can t as jud ic ia l m a n a g e r s . It w a s e n v i s a g e d to 

a l low the s e c o n d responden t to exerc ise cont ro l in con junc t i on wi th t h e 

s e c o n d app l i can t a n d have d i rect say in how the f u n d s that w e r e to be 

a d v a n c e d in t e rms of t he jo in t ven tu re a g r e e m e n t w e r e hand led . 

Second l y , t h e s e c o n d responden t d id not w a n t to r isk advanc ing 
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mi l l ions of rands as has a l ready been d o n e w i thou t be ing in a pos i t ion 

to e n s u r e the f unds w e r e used proper ly . 

[87] I s e e noth ing w r o n g in t he responden ts con tend ing that they a re the 

dominus litis in t he app l i ca t ion for jud ic ia l m a n a g e m e n t of t he fou r th 

app l icant . If t he s e c o n d responden t ' s a p p o i n t m e n t as a m a n a g e r is 

n o w been cha l l enged by t h e app l i can ts , t he re is no th ing un to w h a t in 

w i t hd raw ing t he en t i re app l i ca t ion for jud ic ia l m a n a g e m e n t of the fou r th 

app l i can t and t h e n rever t to t he author i ty of t he f irst r esponden t and 

tha t of t he s e c o n d r e s p o n d e n t in m a n a g i n g the fou r th app l i can t in t e r m s 

of t he Jo in t V e n t u r e a g r e e m e n t . 

[88] A b s e n c e of mala fide on the part o f t he responden ts in w i t hd raw ing t he 

jud ic ia l m a n a g e m e n t p roceed ings , if t he latter has any ef fect of 

undo ing t he a p p o i n t m e n t s by the Mas te r of t he f irst, s e c o n d a n d th i rd 

app l i can ts , canno t se r ve as a bar to t h e gran t ing of leave to have 

jud ic ia l m a n a g e m e n t app l i ca t ion be w i t h d r a w n . 

[89] C i r c u m v e n t i o n re fer red to on behal f o f t he app l i can ts shou ld be s e e n in 

contex t . T h e con tex t be ing that t he a i m of t he jud ic ia l m a n a g e m e n t 

p roceed ings w a s to g ive m o r e power to t he s e c o n d responden t in 

add i t ion to t he a l ready ex is t ing p o w e r s in t e r m s of t he Jo in t V e n t u r e 

A g r e e m e n t . Second l y , t he Mas te r hav ing d e c i d e d not to p rocess t h e 

s e c o n d responden t ' s a p p o i n t m e n t as a jud ic ia l m a n a g e r for t he fou r th 

app l icant , t he ma in idea of hav ing m o r e access and powers in respec t 

of t he four th app l i can t w o u l d have fa l len by the w a y s i d e . 

[90] It looks l ike Mr K o m a n e w h o s igned the Jo in t V e n t u r e A g r e e m e n t on 

beha l f o f t he four th app l icant , dec ided to c h a n g e s ides by a l ign ing 

h imse l f w i th t he o ther app l i can ts . He d e p o s e d to a suppor t i ng or 

con f i rma to ry af f idavi t to t he found ing aff idavi t . R e m e m b e r , t he jud ic ia l 

m a n a g e m e n t p roceed ings of t he four th app l i can t w e r e inst i tu ted w i th 

his k n o w l e d g e and consen t . He suppo r ted it as the so le d i rec tor of t he 

fou r th app l icant . C h a n g e of hear t on his part, a p p e a r s to have b e e n 
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p r o m p t e d by the a l l eged m i s m a n a g e m e n t of t he fou r th app l i can t ' s 

f unds . 

[91] Wh i l s t t he r e s p o n d e n t s in the i r not ice of w i thd rawa l d id not t ende r cos ts 

dur ing d i scuss ion , counse l for t he responden ts c o n c e d e d w i l l i ngness 

on the part of t he responden ts to pay cos ts o c c a s i o n e d by the 

w i t hd rawa l . Th is w i l l i ngness or concess ion shou ld h o w e v e r b e s e e n in 

contex t . I th ink the app l i can ts had unnecessar i l y and w i thou t bas is 

o p p o s e d the app l i ca t ion for w i thd rawa l . T h e bu lk of t ime w a s spen t 

a rgu ing the r esponden t s ' en t i t l ement to w i t h d r a w t h e jud ic ia l 

m a n a g e m e n t app l i ca t ion . T h e only mo t i ve for oppos ing the app l i ca t ion 

as I see it, w a s to avo id the app l i can ts ' a p p o i n t m e n t fal l by the w a y s i d e . 

[92] A t t he risk of repea t ing mysel f , it is ord inar i ly no t t he func t ion of t h e 

cour t to f o r ce a pe rson to p roceed wi th an act ion aga ins t his wi l l or to 

inves t iga te the r easons for a b a n d o n i n g or w ish ing to a b a n d o n o n e . 

T h e genera l ru le is that , t he par ty w i t hd raw ing is l iable as an 

unsuccess fu l l i t igant to pay cos ts . Howeve r , t he cour t re ta ins a 

d isc re t ion to depr i ve t h e success fu l par ty of his cos ts . 

[93] In t he instant case , t he app l i can ts shou ld be den ied of cos ts . The i r 

pers is ten t in oppos ing t h e app l ica t ion w a s m u c h m o r e p r o m p t e d by 

the i r des i re to re ta in cont ro l ove r t he four th app l i can t as jud ic ia l 

m a n a g e r s . T h e y shou ld be f o u n d to be unsuccess fu l in their oppos i t i on 

and for th is reason , t hey shou ld be f o u n d l iable to pay cos ts . 

[94] I n o w turn to dea l w i t h the two issues ra ised in p a r a g r a p h s 25 .2 and 

2 5 . 5 of th is j u d g m e n t . 

W H E T H E R T H E A P P O I N T M E N T M A D E IN B R E A C H O F T H E C O U R T 

O R D E R A R E V A L I D A P P O I N T M E N T S A N D W H A T E F F E C T W O U L D 

W I T H D R A W A L O F J U D I C I A L M A N A G E M E N T P R O C E E D I N G S H A V E O N 

T H E A P P O I N T M E N T S B Y T H E M A S T E R ? 
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[95] S tar t ing wi th the lat ter ques t i on , a p p o i n t m e n t of jud ic ia l m a n a g e r s by 

the Mas te r is p rov ided for in t e r m s of sec t ion 4 2 9 . It is a ju r isd ic t iona l 

fac to r tha t t he a p p o i n t m e n t of a prov is iona l jud ic ia l m a n a g e r w o u l d on ly 

b e m a d e upon the g ran t ing of a p rov is iona l jud ic ia l m a n a g e m e n t order . 

S u c h an o rde r is g ran ted by the cour t in t e rms of sec t ion 4 2 8 ( 1 ) of t he 

C o m p a n i e s Ac t . 

[96] T h e ef fect of all o f t h e s e is that , a p p o i n t m e n t of jud ic ia l m a n a g e r s in 

t e r m s of sec t ion 4 2 9 , canno t con t inue to ex is t in t he a b s e n c e of 

ex is t ing p rov is iona l jud ic ia l m a n a g e m e n t order under sec t ion 4 2 8 ( 1 ) . If 

a jud ic ia l m a n a g e m e n t order under sec t ion 4 2 8 c e a s e s to exist , of 

necess i t y a p p o i n t m e n t s of jud ic ia l m a n a g e r s appo in ted under sec t ion 

4 2 9 w o u l d a lso c e a s e to exist . Th is w o u l d m e a n tha t s u c h jud ic ia l 

m a n a g e r s canno t con t i nue to pe r fo rm func t i ons as if t hey a re stil l 

j ud ic ia l m a n a g e r s . T h e l i fespan of t he o rders ob ta ined on 3 and 7 

S e p t e m b e r 2 0 1 0 , s h o u l d a lso c e a s e to ex is t i n a s m u c h as o rders w e r e 

ob ta ined on the bas is of t he ex i s tence of jud ic ia l m a n a g e m e n t order . 

[97] C o m i n g back to the o ther issue re lat ing to the a p p o i n t m e n t of jud ic ia l 

m a n a g e r s in b reach of t he cour t o rder of t he 5 A u g u s t 2 0 1 0 , it w o u l d 

a lso m e a n that such appo in tmen ts a re i l legal and canno t b e ac ted 

u p o n . T h e ef fect of th is is that , t h ree jud ic ia l m a n a g e r s lack au thor i t y 

to have b rough t t h e app l i ca t ions in respec t of wh i ch the o rde rs of t he 3 

and 7 S e p t e m b e r 2 0 1 w e r e g r a n t e d . 

[98] T h e Mas te r has b e e n f o u n d to b e in b reach of the order of t he 5 A u g u s t 

2 0 1 0 . T h e a p p o i n t m e n t of t he f i rst and th i rd app l i can ts shou ld 

the re fo re be f o u n d to b e inval id . T h e a p p o i n t m e n t of the s e c o n d 

app l i can t to the exc lus ion of t he second responden t shou ld a lso be 

f o u n d to have b e e n ser ious ly ta in ted to the ex ten t that such an 

a p p o i n t m e n t shou ld a l so be f o u n d to be inval id . 

R E S T R I C T I O N O N A M B E R M O U N T A I N I N V E S T M E N T 183 (PTY) L T D ' S 

B A N K A C C O U N T 
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[99] T h e ef fect o f inval idi ty of the o rders of the 3 and 7 S e p t e m b e r 2 0 1 0 d u e 

to lack of author i ty in th is regard and a lso fac to rs p r o n o u n c e d in favour 

of t he responden ts in th is j u d g m e n t , is that , rel ief sough t in t he 

responden t s ' not ice o f mo t ion da ted t he 9 S e p t e m b e r 2 0 1 0 shou ld be 

g r a n t e d . In t h e o rde rs that w e r e ob ta ined on the 3 and 7 S e p t e m b e r 

2 0 1 0 , cer ta in act iv i t ies on cer ta in bank accoun t s cont ro l led by the 

s e c o n d responden t w e r e rest r ic ted. For e x a m p l e , t he r e s p o n d e n t s 

w e r e in terd ic ted f r o m ef fec t ing any deb i ts to the accoun t held by A m b e r 

Moun ta i n I nves tmen ts 183 (PTY) Ltd at t he Har tespoor t b ranch of 

A B S A bank a c c o u n t n u m b e r 4 0 / 6 1 9 3 / 1 7 3 7 . 

[100] In t he not ice of mo t i on t he responden ts in pa rag raph 2 ask for rel ief as 

fo l l ows : 

"2. That the 3rd respondent be ordered to uplift the restriction placed 

on the Bank Account of Amber Mountain Investment 183 (PTY) 

Ltd held at ABSA Bank, Haartespoort branch account number 

40/6193/1737". 

[101] T h e s e c o n d responden t is t he so le d i rec tor of A m b e r M o u n t a i n 

Inves tmen t 183 ( P T Y ) L td . I see no reason w h y such a rest r ic t ion 

shou ld con t inue to ex is t espec ia l l y in t he l ight of m y ear l ier f i nd ings in 

th is j u d g m e n t . 

CONCLUSION 

[102] I the re fo re conc lude by m a k i n g an o rder as fo l lows: 

102.1 T h e ac t ing Mas te r of t he cour t , Ms N thab i seng N t s o a n e 

and t h e Depu ty Mas te r of th is cour t M s Chr is t ine 

R o u s s o w , a re he reby f o u n d in c o n t e m p t of the cour t o rder 

of t he 5 A u g u s t 2 0 1 0 , 
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102.2 Sanc t i on or p u n i s h m e n t in respec t of t he c o n t e m p t of 

cour t o rder a fo resa id is he reby pos tponed indef in i te ly, 

102.3 Leave is he reby g ran ted in t e r m s of Ru le 41 (1 ) to t he 

w i t hd rawa l of t he w h o l e of the app l i ca t ion for jud ic ia l 

m a n a g e m e n t order g ran ted on the 5 A u g u s t 2 0 1 0 , 

102.4 A rel ief is he reby g ran ted in t e r m s of pa rag raph 2 of t he 

responden t s ' no t ice of mo t i on da ted t he 9 S e p t e m b e r 

2 0 1 0 a n d q u o t e d in pa rag raph 100 of th is j u d g m e n t . 

102.5 T h e en t i re rule g ran ted on the 3 S e p t e m b e r 2 0 1 0 and 

a m e n d e d on the 7 S e p t e m b e r 2 0 1 0 is he reby d i s c h a r g e d . 

102.6 T h e fou r th app l icant is he reby o rde red to pay the cos ts of 

t h e app l i ca t ion . 
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