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IN THE HIGH COURT OF SOUTH AFRICA 

C A S E N U M B E R 4 5 8 0 9 / 0 8 

In the matter between 

ECHO PETROLEUf 

AND 

SKY PETROLEUM 

v.." WHICHEVER 13 NOT APPLICABLE}" 

D A T E ~3 S I G N A t U R E 

(1) REPORTAELE: Y E ^ N C ^ 

(2) C F i N T E R E ^ f ^ ^ N i R JUDGES: YE^NoT) 
(3) REVISED. I 

1 s t RESPONDENT 

STANDARD BANK OF SOUTH AFRICA 

LIMITED 

2"" RESPONDENT 

JUDGMENT 

TLHAPI J 

[1] The applicant approached the court by way of an urgent application for the following 

Order: 

"1. Dat hierdie aansoek as een van semi-dringenheid aangehoor word vir die nie-

nakoming van hofreels met betrekkmg tot vorm en betekenmg: 

2. Dat die Respondente gelas word binne 24 uur van betokening van die bevel 

die bedrag van R710 0 0 0 . 0 0 aan die Applikantte betaal 

3. Dat d<e Respondente die koste van heirdie aansoek gesamentlik en 

afsonderiik betaal op n skaal soos tussen prokureur en klient:" 



T h e appl icant hav ing fi led its found ing affidavit and the s e c o n d respondent hav ing 

o p p o s e d the matter a n d hav ing f i led its a n s w e r i n g affidavit, the appl icant ins tead of 

rep ly ing fi led a supp lemen ta ry found ing affidavit, a n d the order g i ven on the 4 Augus t 

2 0 0 9 related to the condona t i on of the filing of a supp lemen ta ry found ing affidavit by 

the appl icant a n d the re-enro l lment of the matter on the o p p o s e d roll, it hav ing b e e n 

st ruck off by the court The s e c o n d responden t re fused to fi le its answer i ng affidavit 

to the supo lemen ta ry found ing affidavit before the f ina l izat ion of the condonat ion 

app l i ca t ion . T h e r e a s o n s that now fol low relate to the order g i ven at that t ime w h i c h 

read . 

(a) App l i ca t ion for condona t i on is g ran ted : 

(b) T h e s e c o n d responden t is to file its a n s w e r i n g affidavit: 

(c) Mat ter is pos tponed s ine d ie 

(d) C o s t s r ese rved . 

T H E F A C T S 

[2] T h e appl icant t raded a s a who lesa le r in pet ro leum products , a bus i ness conduc ted 

wi th in the jur isd ic t ion of this court. The products w e r e sou rced through the first 

r esponden t w n i c h h a d its reg is tered of f ices in L a Luc ia . Natal a n d wh ich w a s 

reg is tered a s a distr ibutor of the products o n behal f of the suppl ier , S a s o l . T h e sa id 

p roduc ts cou ld only be s o u r c e d through a reg is tered distr ibutor, hence the 

re la t ionship be tween the appl icant a n d the first respondent . T h e s e c o n d responden t 

w a s the banke r for the appl icant a n d first respondent . 

[3] T h e pu rpose of the app l ica t ion w a s to c o m p e l the first a n d s e c o n d responden t to 

return to the app l icant an amoun t of R 7 1 0 000 .00 w h i c h it had depos i ted into the 

a c c o u n t of the first respondent on the 1 O c t o b e r 2 0 0 8 a n d wh ich amount w a s 



e a r m a r k e d for the p u r c h a s e a n d de l ivery of petro l for that amoun t . T h e m o d u s 

o p e r a n d i for the p u r c h a s e w a s that the app l i can t w o u l d fax th rough h is o rde r to the 

first r e s p o n d e n t w h i c h w a s fo l l owed by p a y m e n t of the p u r c h a s e p r i ce into the b a n k 

a c c o u n t of the first r e s p o n d e n t T h e de l ivery w o u l d only be e f fec ted by S a s o l to the 

app l i can t a n d at S e c u n d a b r a n c h u p o n receipt of the o rde r a n d proof of p a y m e n t 

O n this o c c a s i o n app l i can t cou ld not take de l ivery of the pe t ro leum b e c a u s e the 

s e c o n d r e s p o n d e n t h a d la id c l a im to the R 7 1 0 0 0 0 . 0 0 in the first r e s p o n d e n t s 

a c c o u n t a n d fur ther f r ozen the first r e s p o n d e n t s a c c o u n t . T h e i s s u e revo l ved a r o u n d 

the o w n e r s h i p of the m o n e y w h e t h e r s a m e h a d p a s s e d to the first r e s p o n d e n t o r not. 

T h e s e c o n d r e s p o n d e n t r a i s e d cer ta in points in l im ine n a m e l y ; that app l i can t l a c k e d 

l o c u s s tand i to br ing the app l i ca t i on aga ins t it: there w a s no con t rac tua l n e x u s 

b e t w e e n it a n d the app l i can t , g iv ing the app l i can t the right to d e m a n d p a y m e n t of the 

p r i ce of g o o d s o r d e r e d f rom the first r e s p o n d e n t a n d that s e c o n d r e s p o n d e n t w a s not 

a w a r e of a n y te rms a n d cond i t i ons gove rn i ng the con t rac tua l re la t ionsh ip b e t w e e n 

the app l i can t a n d the first r esponden t : that the reg is te red o f f i ces of the first 

r e s p o n d e n t w e r e s i tua ted in Na ta l , therefore th is court l a c k e d jur isd ic t ion to h e a r the 

mat ter . T h e s e c o n d r e s p o n d e n t c o n t e n d e d that a s a resul t of va r ious i s s u e s a 

d i s p u t e of fac t h a d a r i s e n a n d this mat ter cou ld not be r eso l ved by w a y of app l i ca t i on 

A c c o r d i n g to the s e c o n d r e s p o n d e n t , the first r e s p o n d e n t w a s i ndeb ted to it in 

r e s p e c t of overdra f t fac i l i t ies a n d o ther ob l iga t ions T h e first r e s p o n d e n t w a s 

e x p e r i e n c i n g f i nanc ia l p r o b l e m s . A t the t ime the first r e s p o n d e n t s i n d e b t e d n e s s 

e x c e e d e d R 8 0 0 0 0 0 . 0 0 W h e n the R 7 1 0 3 0 0 . 0 0 w a s r e c e i v e d f rom the app l i can t o r 

w a s pa id in on beha l f of the app l i can t the s e c o n d r e s p o n d e n t set off s u c h l eav ing a 

b a l a n c e o w i n g of abou t R 1 8 3 0 0 0 . 0 0 The m o n i e s w e r e w i thd rawn f rom the first 

r e s p o n d e n t s b a n k a c c o u n t after it h a d fa i led to meet cer ta in unde r tak ings to pay 

subs tan t i a l m o n i e s o w i n g to the s e c o n d r e s p o n d e n t a n d after fa i l ing to h o n o u r 



deadlines set 

The urgent matter did not proceed because the applicant had approached the 

second respondent for a postponement to file a replying affidavit also tendering 

costs. Apparently applicant failed to communicate this request in writing via e-mail as 

arranged with the attorneys for the second respondent. There was no appearance for 

the applicant or first respondent at the hearing and the matter was struck off The 

order was taxed and costs were then paid by the applicant. 

The applicant filed a supplementary founding affidavit stating that the facts raised 

therein would not prejudice the respondents and if they wished to. second 

respondent was at liberty to amplify its answering affidavit. The applicant addressed 

the issue of jurisdiction and its relationship with the first respondent. As I see it. the 

applicant in the supplementary founding affidavit gave better and full details of how 

petrol was purchased through the first respondent which details were not provided 

in the founding affidavit. The second respondent opposed the application for 

condoning the filing of this founding affidavit. It contended that the initial founding 

affidavit failed to make out a case and that by filing a supplementary founding 

affidavit it was attempting to change the facts in the founding affidavit by substituting 

a new case in the supplementary affidavit and it gave some examples 

It was submitted for the applicant 

1. that the supplementary founding affidavit did not 

abandon the cause of action set out in the founding papers, that there was no 

prejudice to the second respondent if it filed a supplementary answering affidavit 

since it had reserved its right to supplement its answering affidavit. 



2. that the supp lemen ta ry aff idavit deal t with the i s s u e of jur isdict ion and the 

conf i rmatory affidavit of the first responden t to a d d r e s s hea rsay i s s u e s , wh ich 

conf i rmatory affidavit cou ld not be ob ta ined b e c a u s e the appl icant had 

a p p r o a c h e d the court by w a y of urgency. 

3. that the app l icant had a strong c a s e o n the mer i ts and the law: the s e c o n d 

responden t be ing a w a r e of the debt p rob lems it had with the first responden t had 

a l l owed the first respondent to d e a l with his accoun t s without f reez ing t hem a n d 

that the unsuspec t i ng publ ic depos i ted m o n i e s into those accoun ts ; 

4. that the contract be tween the appl icant had not b e e n honou red therefore it w a s 

ent i t led to c a n c e l the contract d u e to non-de l ivery of the p u r c h a s e d goods , that 

the app l i can t a n d first responden t had been in ag reemen t that the contract had 

b e e n c a n c e l l e d as a result the first respondent w a s not enti t led to the m o n e y 

5. that the money depos i ted with the first responden t w a s not meant to pay the first 

responden t ' s debt with the s e c o n d responden t but that it w a s meant to pay S a s c i 

for the del ivery of the petrol o rdered and that before the petrol w a s de l ivered 

there w a s no ent i t lement to the money : 

T h e fo l lowing w a s submi t ted for the s e c o n d respondent : 

6. that the app l i can t w a s at tempt ing to convert a c la im it had aga ins t the first 

responden t into a c la im aga ins t the s e c o n d respondent : the appl icant h a s not 

in any w a y sought a n order aga ins t its contract ing party, the first responden t 

7. that the app l i can t had to s h o w that the m o n e y paid into the first responden ts 

a c c o u n t w a s its money : the deponen t to the founding affidavit cont rad ic ted 

h imsel f with regard to ownersh ip of the m o n e y 



8. that on a closer look at the activity of the first respondent's account into whicn 

applicant had deposited the money, it was evident that such account was not 

created for the sole purpose of purchasing petrol for the applicant from Sasoi. 

first respondent had used the same account to conduct other business: 

9 that the basis of the application was contrived in that it emanated from a 

suggestion from first applicant that the application is to be done on the basis that 

the funds in question were earmarked'; 

10 that that the applicant attempted to enforce its contract with the first respondent 

when he demanded documentation in order to enable him to take delivery of the 

petrol, that is before cancellation' was suggested by the first respondent 

furthermore that as at the time the money was set off by the second respondent 

the applicant and first respondent had an extant contract 

11. that the supplementary founding affidavit suggested that the transaction 

concluded between the applicant and first respondent was a cash sale which fact 

was never mentioned in the founding affidavit and that this issue was prejudicial 

to the second respondent which is expected to engage the arduous task of 

investigating its records to discover whether it knew or should have known the 

relationship between the applicant and first respondent: 

Without going into the merits, it is not disputed that the applicant was in the business 

of selling petroleum products and that the first respondent was the only agent 

through which such product could be sourced from Sasol While second respondent 

was not a party to the contract between applicant and first respondent, on the other 

hand applicant was not a party to the relationship between the first and second 



r e s p o n d e n t w h e r e the latter h a d e x t e n d e d overdra f t faci l i t ies to the first r e s p o n d e n t 

W h a t requ i res to be l o o k e d into w a s the in tent ion for w h i c h p a y m e n t w a s m a d e in the 

a c c o u n t of the first r esponden t . T h i s c o u l d only be a c h i e v e d if there w a s a de ta i l ed 

enqu i r y into the matter , this be ing the c a s e e v e n w h e r e it sha l l enta i l a n e x t e n s i v e 

inves t iga t ion into the r e c o r d s of the bank a n d the par t ies , h e n c e the grant of the 

a p p l i c a t i o n , b e i n g to a l l ow a full vent i la t ion of the i s s u e s . 

[10] A l t h o u g h the fac ts in N i s s a n S o u t h A f r i ca (Pty) Ltd v Mar i t z a n d O t h e r s ( S t a n d 186 

A e r o p o r t (Pty Ltd Intervening) 2 0 0 5 (1) S A 441 ( S C A ) a n d Jo in t S t o c k C o 

V a r v a r i n s k o y e v A b s a B a n k Ltd a n d o thers 2 0 0 8 (4) a re d i s t i ngu i shab le , they s e r v e 

to s h o w that d e p e n d i n g on the c i r c u m s t a n c e s the cour t cou ld ob l i ge a party 

in this i n s t a n c e the b a n k to pay b a c k m o n i e s wh i ch w e r e in ano the r ' s a c c o u n t 

w h e r e s u c h m o n e y did not b e l o n g to s u c h p e r s o n or the b a n k a n d w a s ut i l ized for 

p u r p o s e s o ther than wha t it w a s i n tended for W h i l e the s e c o n d r e s p o n d e n t v i e w s 

the s u g g e s t i o n s m a d e by the first r e s p o n d e n t to the app l i can t a s to h o w the m o n e y 

c o u l d b e d e m a n d e d b a c k f rom the s e c o n d r e s p o n d e n t , it r e m a i n s a s u s p i c i o n a n d 

d o e s not n e c e s s a r i l y m e a n that there w a s s o m e t h i n g un toward in the s u g g e s t i o n It 

w o u l d fur ther b e in the in te res ts of jus t i ce that this mat ter be proper ly i nves t i ga ted a n d 

ven t i la ted . 

T L H A P I V > / 

( J U D G E C F T H E H I G H C O U R T ) 
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