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IN T H E HIGH C O U R T OF S O U T H A F R I C A 

( N O R T H G A U T E N G HIGH C O U R T , PRETORIA) 

(V)(7T (LtpO£7A&i£ C A S E NO: 17748 /2010 

In the matter be tween: 

THE JOHANNE«8u?§l<EA'Kl5'&MiPl^f/(PTY) LTD 
(2) OF INTEREST TO OTHER JUDGES: YES 

and 

DELETE W H I C H E V E R IS NOT A P P L I C A B L E 

<2)< 

(3) REVISED. 

a o i o 

BUBESI I N V E S T M E N T S 209 (PTY) LTD 

NINO G R O U P CC 

Appl icant 

First Respondent 

Second Respondent 

J U D G M E N T 

M U R P H Y J 

1. The appl icant seeks as a matter of urgency an order evict ing the first 

respondent f rom certain leased premises in central Johannesburg . 

2. On 18 September 2004 the appl icant conc luded a writ ten lease with L M O 

Consul t ing CC ("LMO") in terms of wh ich it leased the premises wh ich are 



the subject of this appl icat ion for the purpose of operat ing a cafe as a 

f ranchisee of the second respondent , Nino's Group CC ("Ninos"). 

The lease conta ined the usual c lauses regarding rental , occupat ion and 

the like. A s the d ispute between the part ies relates to the terminat ion of 

the lease, only the c lauses govern ing terminat ion are relevant. Clause 

22.1 provides: 

"Subject to the Renewal Option contained in clause 25, the lease shall terminate on 

the Termination Date. The Lessee shall vacate the Leased Premises on the 

Termination Date and shall return the Leased Premises to the Lessor in the same 

good order and condition as the Leased Premises were received by the Lessee on 

the Commencement Date, fair wear and tear excluded." 

Clause 25 is not strictly speak ing a renewal opt ion, but in fact provides 

that whe re the Lessor evicts the Lessee or te rmina tes the lease then 

Nino's wil l become the new Lessee on the same te rms and condi t ions until 

the terminat ion date. "Terminat ion date" is de f ined in c lause 1.1.31 to 

mean 31 October 2009 . Clause 4 provides that subject to c lause 25, this 

lease shal l c o m m e n c e on the c o m m e n c e m e n t date (def ined as 1 

November 2004) , and shal l , unless terminated earl ier in terms of 17 .1 , 

19.1.10, 19.2 and 22.2 endure until the terminat ion date. The last 

ment ioned c lauses are not relevant to the d ispute between the parties, 

referring as they do respect ively to terminat ion on the grounds of 



destruct ion or damages , breach of contract and the Lessor 's reserved 

rights to terminate in order to renovate, demol ish or re-develop the 

bui lding in which the premises are located. 

4. The substant ive c lauses of the wri t ten lease between the appl icant and 

LMO (Annexure RK2) do not appear to include an express term and/or 

procedure for renewal upon terminat ion on the Terminat ion Date. A s 

ment ioned, a l though c lause 22.1 subjects terminat ion to a renewal opt ion, 

the reference to c lause 25 is meaning less because that c lause relates 

only to Nino's status as f ranchisor under the lease and its cont inuing 

obl igat ion under the lease in the event of terminat ion prior to the 

terminat ion date. However, c lause 1.1.28 def ines the "renewal per iod" to 

mean "a period of 5 years commenc ing on the first day fo l lowing the 

terminat ion date". That c lause might perhaps have been relied upon to 

support a c la im on the part of L M O that the actual intention of the part ies 

w a s to al low for renewal for a further period of 5 years beyond the 

terminat ion date. 

5. On 4 June 2007 , the appl icant and LMO entered into an addendum to the 

wr i t ten lease agreement in te rms of which the lease was amended to 

subst i tute the first respondent as the lessee in s tead of LMO. The wri t ten 

addendum (Annexure RK4) deal t wi th var ious issues but only the 



subst i tut ion and the terminat ion term are relevant. C lauses 4 and 11 of the 

Preamble to the A d d e n d u m read: 

"And whereas the parties now wish to: 

4. to substitute the Lessee, LMO Consulting CC, with Babesi Investments 209 

(Proprietary) Limited (Registration No. 2003/016456/07): and 

11. for the avoidance of any doubt delete Clause 1.1.28." 

Clause 8 of the A d d e n d u m then effectively subst i tu ted the first respondent 

as lessee and c lause 13 reads: "Clause 1.1.28 is de le ted" . The appl icant 

avers that the reason for this delet ion, as stated in the preamble, was to 

avoid any doubt between the part ies as to the remainder of the initial lease 

per iod. There fore , according to the appl icant, t he first respondent w a s 

enti t led to occupat ion of the premises up to 31 Oc tobe r 2009 , being the 

agreed terminat ion date; and the delet ion of c lause 1.1.28 removed any 

doubt or ambigui ty about whether there was an opt ion to renew the lease. 

The intention of the delet ion, the appl icant con tends , w a s to make it plain 

that the first respondent did not enjoy an option to renew. 

The A d d e n d u m was s igned on behalf of the app l icant and by directors of 

the first and second respondents, as wel l as t he manag ing member of 
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7. On 6 Augus t 2009, short ly before the agreed terminat ion date, the director 

of the second respondent (Ninos) addressed a letter to the appl icant 

record ing that the second respondent and the appl icant were in d iscussion 

about refurbishing the premises. The letter commences wi th the 

s ta tement : 

"Our meeting to be held today refers and we wish to confirm that we intend to 

refurbish the outlet for the new lease period as follows...." 

After sett ing out the proposed refurbishment, the letter ends as fo l lows: 

"The lease renewal needs to be finalized in order that the process can proceed." 

8. During Augus t 2009 a meet ing took place between the representat ives of 

the appl icant and the second respondent dur ing wh ich "the situation 

regarding the tenancy of the first respondent in c lose proximity to the 

terminat ion date was d iscussed". The first respondent denies that the 

second respondent represented it dur ing the meet ing. 

9. On 27 August 2009, the director of the second respondent, Mr John 

Phi l ippou addressed an emai l to Mr Roger Koevor t of the appl icant 

detai l ing the content of their d iscussions in the meet ing. It reads: 
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" 1 . My meeting with Roger on the 26 t h instant refers and I confirm. 

2. You are unhappy with the approach and operations of the current lessee 

especially in view of:-

2.1 The erratic payment of rental and the need to continuously follow 

up on this matter, although there has been an improvement in 

meeting these commitments over the past two (2) months, 

2.1.1. In the past there has been a record of unfulfilled 

commitments and a "take-it-or-ieave it" approach from 

the tenants. 

2.1.2 The rentals and allied charges are up to date at this 

point. 

2.2. The tenant needs to be monitored with regards the usage of the 

extraction system and you has had to appoint someone to 

monitor that this is in use. 

2.3. The health standards in the shop especially since members of 

your management team and John have witnessed unsavoury 

handling of food. 

3. Furthermore you are considering the addition to the facilities that offers 

more than sit-down meals to the clientele in the area, such as a bakery 

element etc. 

4. Nonetheless whilst you are considering the following -

4.1 The type of concept that will meet with your requirements; 

4.2 The proposals that Nino's will submit; 

You have agreed to -

4.3 Extend the lease period to 3: January 2009; 
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4.4 Will retain rentals at the current rate for this short term period, 

i ; 

5. In this period you will furthermore -

5.1 Be monitoring any improvements to be made to the current 

operations; 

5.2 Consider our proposals. 

6. You have also made it clear that in the event that you will continue with a 

Nino's concept, the lease will be signed directly between yourselves and 

Nino's Head Office, who will then sublet the premises to the franchisee 

and will be responsible for the maintenance of the terms and conditions 

of the lease agreement. 

7. We agreed to keep you informed of our progress and action plan for this 

outlet." 

10. It is c o m m o n cause that the date 31 January 2009 was a mistake. The 

Appl icant agreed to extend the lease period beyond the terminat ion date 

to the end of February 2010. 

1 1 . The posi t ion of the appl icant regarding the ex tens ion of the period was 

further stated in an emai l to Mr Barry Nyabonda, the director of the first 

respondent , da ted 9 December 2009 , which reads: 

"We are interested in pursuing a different concept for the premises at 70 Fox Street 

and the principle (sic) shareholders are in agreement that it is the correct option for 
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us to pursue. Consequently we will not be in a position to extend your tenure at 70 

Fox Street beyond the agreed date of 28 February 2010. 

Tomorrow is my last official day in the office until 11 January 2010, I suggest we 

meet after my return to make the necessary arrangements pending the termination of 

the lease on 28 February 2010." 

12. The first respondent did not reply to this emai l . Nor did it c la im any 

different ent i t lement until two months later short ly before the terminat ion of 

the ex tended per iod. 

13. On the basis of these facts and c i rcumstances the appl icant contends that 

prior to the terminat ion date of the lease, the appl icant agreed wi th the first 

respondent (who had no opt ion to renew by vir tue of the delet ion of c lause 

1.1.28) to extend the lease to 28 February 2010 or al ternat ively granted 

the first respondent an indulgence in terms of wh i ch it could remain in 

occupat ion on a monthly basis. In this latter regard c lause 24.11 of the 

lease is relevant. It provides: 

"Relaxation 

No latitude, extension of time or other indulgence which may be given or allowed by 

any Party to any other Party in respect of the performance of any obligation 

hereunder or enforcement of any right arising from this Lease and no single or partial 

exercise of any right by any Party shall, under any circumstances, be construed to be 

an implied consent by such Party or operate as a waiver or a novation of, or 

otherwise effect any of that Party's rights in terms of or arising from this Lease or 
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estop such Party from enforcing, at any time and without notice, strict and punctual 

compliance with each and every provision or term hereof." 

14. On 8 February 2010 the at torneys of the first respondent addressed a 

letter to the appl icant raising its defence in the fo l lowing terms: 

"RE: TENURE AT 70 FOX STREET: OUR CLIENT - BUBESI INVESTMENTS 209 

(PTY) LIMITED 

We address this letter to you on the instructions of the above tenant. 

According to our instructions, you are of the view that our client is to vacate the 

particular premises on 28 February 2010. 

It is our instructions that the agreement and its various addenda incorrectly reflect the 

agreement between the parties in that it was at all times the agreement between the 

parties that the lease would endure for five years from the date of signature of the 

addendum substituting our client for the previous tenant. 

We are accordingly instructed to advise you as we hereby do that our client does not 

intend to vacate the premises after 28 February 2010 and that it will continue to make 

monthly payments to you in terms of the true agreement between the parties." 

15. In its answer ing affidavit the first respondent elaborates on the 

c i rcumstances surrounding its subst i tut ion as lessee. The first respondent 

purchased the bus iness of LMO and entered into a f ranchise agreement 
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with the second respondent around about the s a m e t ime. The f ranchise 

agreement was concluded on 27 Apr i l 2007, wh i le the addendum was 

conc luded more than a month later on 4 June 2007 . Accord ing to the 

respondent the purpose of the addendum w a s to faci l i tate the first 

respondent 's purchase of the business and the tak ing over of the leased 

premises as wel l as enter ing into the f ranchise agreement . The first 

respondent draws attention to c lause 4 of the Franchise Ag reemen t which 

states: 

"It is recorded that the Franchisee entered into a written agreement of lease in 

respect of the Approved Premises with the landlord, for a period of at least 5 years." 

The Approved Premises are descr ibed in the agreement as those which 

are the subject of d ispute. 

16. Accordingly, the first respondent con tends that the agreement reached 

with the appl icant w a s that the lease between t h e m wou ld endure for 5 

years and insofar as the addendum does not ref lect this fact, it incorrectly 

reflects the intention of the part ies at the t ime and "this was either as a 

result of a bona fide mutual error of the part ies or intentional ly by the 

Appl icant". It a lso maintains that it should be c lear f rom the franchise 

agreement that the respondents bel ieved that a 5 year lease agreement 

had been entered into. It therefore contended that the addendum did not 
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correct ly reflect the intention of the part ies and thus falls to be rectif ied "to 

include a terminat ion date 5 years f rom the date of s ignature t h e r e o f . 

17. The appl icant 's rebuttal of these content ions is predicated principal ly upon 

the clear word ing of the addendum in relation to the delet ion of c lause 

1.1.28 of the lease. Clause 11 of the preamble to the addendum is 

unequivoca l in its p ronouncement that the purpose of the delet ion was "for 

the avo idance of any doubt". The only doubt conceivably to be avo ided 

w a s the ambigui ty in relation to the ex is tence of a renewal period of 5 

years. Logical ly the delet ion of the c lause could only be intended to result 

in there be ing no renewal per iod and hence no renewal opt ion. This 

posi t ion is reinforced by the fact that w e do not f ind in the list of var ious 

amendmen ts ef fected by the addendum any amendment to the 

terminat ion date. The absence of any such amendmen t , taken with the 

delet ion of c lause 1.1.28, the appl icant submi t ted, is a clear indicat ion that 

the part ies agreed that the agreement wou ld terminate on 31 October 

2009 and there wou ld be no opt ion to renew the agreement by the first 

respondent . 

18. I agree with the appl icant that ex facie the addendum and the writ ten lease 

the intention w a s for the lease to terminate on 31 October 2009. 

Moreover , because the f ranchise agreement (to wh ich the appl icant was 

not a party) w a s signed more than a month before the addendum, the 
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recordal in the f ranch ise agreement that the first respondent had entered 

into a lease agreement for a period of 5 years w a s premature and in any 

event did not bind the appl icant. The best ev idence of the intention of the 

part ies is that wh ich is recorded in the a d d e n d u m which includes a 

consc ious and del iberate decis ion to de le te c lause 1.1.28. The 

probabi l i t ies are strong that had the part ies in tended to lease the premises 

to the first respondent for 5 years, they w o u l d have included an 

amendmen t to the terminat ion date along with all the other amendmen ts 

met iculously included in the addendum. 

Counse l for the first respondent submit ted in a rgumen t that there is a 

d ispute of fact on the papers and that the ev ident ia l subst ratum to 

determine the issue requires the defence of rect i f icat ion to be referred to 

oral ev idence. Rectif ication is only avai lable as a remedy where a 

contract has been affected by a common mis take result ing in the 

misrecord ing of the contract due to the c o m m o n mis take of both part ies. 

The first respondent adduces no facts in suppor t of a common mistake. 

On the contrary the events of Augus t and December 2007 , ref lected in the 

emai ls of those dates, and the fai lure to raise the defence of rectif ication 

until mid February 2010, point inescapably to t he fact that the wri t ing (in 

both the lease and the addendum) was indeed a t rue memor ia l of the 

intended agreement . As I have said, had the t rue intention been a 5 year 

lease, that key term would have been provided for together with the other 
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2 1 . Accept ing then that the appl icant is the owner of the premises, and that 

the first respondent is in unlawful occupat ion s ince the terminat ion of the 

grace per iod, the appl icant is ent i t led to the relief it seeks. 

amendmen ts met iculously recorded in the a d d e n d u m . The addendum 

deals inter alia wi th ad justments to the square mete rage , rental and uses 

of part of the premises. It is inconceivable that had the intention been 

a 5 year lease that such wou ld not have been recorded. Indeed the 

delet ion of any possib le renewal w a s plainly and unequivocal ly deal t wi th. 

The con temporaneous act ions of the part ies recorded in the addendum, 

as captured in their s igning of a documen t twice record ing an intention to 

delete the reference to a renewal per iod, with the express purpose of 

avoid ing any doubt , supports an inference, as the most legit imate 

inference, that the c o m m o n intent ion was that the lease to the first 

respondent wou ld terminate on the terminat ion date. 

20. To the extent that it has been suggested that I a m obl iged to resolve the 

dispute of fact on the papers in accordance with the wel l known principle 

enunc ia ted in Plascon Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 

1984 (3) SA 623 (A) by accept ing the version of the respondent , I need 

hardly say that I am not required to do so where I consider the denials of 

the respondent to be untenable or uncredi tworthy, wh ich I do in this case 

for the reasons al ready advanced. 



22. The first respondent also chal lenged the appl icat ion for want of urgency. 

The appl icant says it has secured a better, new tenant . There is a 

contradict ion on the papers about whether the n e w tenant has s igned a 

lease or not. I do not consider it to be material . That prospect ive tenant 

has expended money in ant ic ipat ion of taking over the premises. The 

appl icant sets out the prospect ive tenant 's p lans in s o m e detai l . I do not 

consider it necessary to canvass all the facts a l leged. There are signif icant 

commerc ia l interests at stake here and in appropr ia te cases the court 

should act quick ly and decisively to afford relief to deserv ing appl icants; if 

only because it is in the interests of the adminis t rat ion of just ice not to 

a l low the advancemen t of legit imate commerc ia l interests to be thwar ted 

by the unlawful occupat ion of premises needed for that end. The first 

respondent is unlawful ly infr inging the appl icant 's property rights and I 

prefer to exerc ise my discret ion to vindicate those rights urgent ly rather 

that to permit a situation of unlawful occupat ion to endure longer on a 

foundat ion wh ich rightly may be cons idered to be spec ious. 

23. Clause 24.12.3 of the lease provides for legal costs to be payable as 

between at torney and own cl ient. No reason has been advanced why the 

costs of this appl icat ion should not be awarded in accordance with that 

c lause. 
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24. n the premises I make the fo l lowing orders: 

i) The appl icant 's non-compl iance with the rules relat ing to forms and 

serv ice is condoned and the appl icat ion is cons idered to be urgent. 

ii) The first respondent, or anyone c la iming occupat ion through the 

first respondent , is hereby evicted f rom the premises it occupies at 

SA Eagle House, Fox Street, Johannesburg , more fully descr ibed in 

paragraph 2 of the appl icant 's notice of mot ion . 

Hi) The first respondent is ordered to pay the costs of this appl icat ion 

on a sca le as between at torney and own client. 

JR M U R P H Y 
J U D G E OF T H E HIGH C O U R T 

Date Heard: 28 May 2010 
For the Appl icant : A d v J Roux, Pretoria 
Instructed By: Reaan Swanepoe l At torneys, Pretoria 
For the Respondent : A d v EL Theron , Johannesburg 
Instructed By: Kobus Rossouw, Johannesburg 


