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[1] This is an act ion for d a m a g e s in t e r m s of the Road Acc iden t Fund Act , 

56 of 1996 ("the Act"). The plaintiff, t hen 19 years old, sus ta ined certa in bodi ly 

injuries as a result of a motor vehic le col l is ion wh ich occur red on 24 March 

2007, w h e n she was a passenger in one of the two veh ic le involved in the 

said col l is ion. 

[2] The defendant has conceded tha t t he plaintiff is ent i t led to 1 0 0 % of her 

proven damages . The part ies have a lso agreed that t he de fendan t wil l 

furnished the plaintiff w i th an under tak ing in te rms of sec t ion 17 (4) (a) of the 

Act, for 1 0 0 % of the costs of the fu tu re accommoda t i on o f the plainti f f in a 

hospital or nursing home or t rea tment of or render ing of a serv ice to her or 

supply of goods due to the injur ies sus ta ined as a result of t he col l is ion. 

[3] Accordingly , the only issue in d i spu te and for my de te rm ina t ion , is the 

quantum of general d a m a g e s for pa in , and suffer ing, loss of amen i t i es of l ife, 

and disabil i ty. 

[4] Fol lowing the col l is ion, the plaint i f f w a s taken by a m b u l a n c e to the 

Barberton Medi-Cl in ic w h e r e her w o u n d s w e r e sutured. A f te r s tab i l izat ion, she 

was t ransfer red to the Nelsprui t Hosp i ta l , w e r e she w a s taken to thea t re the 

fo l lowing morn ing , whe re the repair of her f ractures w a s per fo rmed by 

Dr. C W Goosen . She remained in hospi ta l for approx imate ly 6 days after 

which she w a s d ischarged. At the t ime of her d ischarge s h e w a s wear ing a 

brace on the right leg and using a crutch in her r ight hand . 



[5] The injuries sus ta ined by the plaintiff are set out in the operat ion note 

of Dr. C W Goosen , w h o determined that the plaintiff had suf fered a f racture 

of the e lbow (intra art icular f racture between the capt i le l lum and t rochlea with 

spl i t t ing in the corona l p lane of the capi te l lum, as wel l as 3-part f racture of the 

right knee-cap. She also suf fered an open wound on t he head , mul t ip le 

bru ises and cuts , left knee injury, back and neck injuries. 

[6] Dr. GA Vers fe ld , an or thopaedic surgeon, in his report da ted 22 

January 2 0 1 0 fo l lowing his examinat ion of the plaintiff on 3 December 2009 , 

made certain f ind ings wi th regard to the injuries sus ta ined by the plaintiff their 

t rea tment and consequences . 

[7] Dr. Vers fe ld repor ted that the plaintiff susta ined a f rac ture of the distal 

end of her left humerus involving the left e lbow joint. T h e f rac ture had hea led 

wi th ev idence of d a m a g e to the jo int sur face of the distal humerus . Cl in ical ly 

the plainti f f had a reduced range of e lbow movemen t w i th f ine crepi tat ions 

present on mov ing the left e lbow. Dr. Versfe ld w a s of t h e op in ion that the 

future t rea tment of the p la in t i f fs left e lbow symtoms w a s l ikely to inc lude the 

tak ing of anti - in f lammatory agents , phys iotherapy, visits to an o r thopaed ic 

su rgeon and the occas iona l tak ing X- rays. It was poss ib le , accord ing to Dr. 

Vers fe ld , that t he plainti f f wil l require a total e l bow rep lacement in 

approx imate ly 30 years . 

[8] Wi th regard to the right knee, Dr. Vers fe ld found tha t t he plainti f f had 

sus ta ined a c o m m i n u t e d f racture of her r ight patel la, w h i c h w a s t reated by 



internal f lex ion. She had an ef fus ion present in her r ight knee and had 

wast ing of her right calf musc les w h e n compared to t he left. T h e r e w a s also a 

f ixed f lex ion deformity of 4 deg rees of her r ight knee, w i th ev idence of medica l 

col lateral and cruciate laxity of her r ight knee. The plainti f f needed remova l of 

internal f ixat ion present in the right patel la. Dr. Vers fe ld w a s of the opin ion 

that in approx imate ly 20 years , it is probable that the p la in t i f f s s y m p t o m s 

wou ld deter iorate to the point w h e r e surgical in tervent ion of a total knee 

rep lacement was likely. 

[9] Dr. Versfe ld 's prognos is of the plaintiff 's left knee is cl in ical ev idence of 

retro-patel lar crepat ions. The knee w a s w a r m , wi th ev idence of an ef fus ion. 

Future t reatment was likely to inc lude the taking of an t i - in f lammatory agents , 

phys io therapy, the wear ing of patel la support and visi ts to an o r thopaed ic 

su rgeon . In the longer te rm (approx imate ly 25 years it w a s probab le that the 

plainti f f 's symptoms wil l deter iorate to war ran t a total knee rep lacement . 

[10] Wi th regard to the back injury, Dr. Versfe ld found t e n d e r n e s s over the 

L5/51 area and ev idence of musc le s p a s m to the left of her lumber sp ine , as 

wel l as tenderness to the right of her r ight lumber sp ine . S h e had a reduced 

range of her lumber spinal m o v e m e n t s wi th pain on ex tens ion a n d lateral 

f lex ion to the left s ide. Her abil i ty to s tand on tip toe on the r ight s ide w a s 

reduced w h e n compared to the left. Radio logical ly t he re w a s ev idence of 

nar rowing of the L4/5 disc. Future t rea tmen t w a s l ikely to inc lude the tak ing of 

ant i - in f lammatory agents , phys io therapy, the wear ing of a lumber suppor t , 
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facet b locks and visi ts to an or thopaedic surgeon. Poster ior spinal fus ion w a s 

indicated as a possibi l i ty in approx imate ly 30 years. 

[10] Dr. Vers fe ld found the plaintiff to have had a reduct ion of rotat ion to 

both s ides and pain on movemen ts of her cervical sp ine, w i th ev idence of 

musc le s p a s m over t he back of her neck and tenderness and ev idence of 

musc le s p a s m over t he base of her neck on the right s ide. Radio logical ly 

there w a s ev idence o f an angular d is turbance at C 4/5 level . Long te rm 

prognos is w a s that the plaintiff possibly wou ld require an anter ior cerv ical 

infusion, in the next 25 years, entai l ing hospi ta l izat ion for a per iod of 

approx imate ly 8 days. 

Evidence 

[11] T h e plaintiff test i f ied on her present compla in ts , wh i ch can be 

s u m m a r i z e d as fo l lows: inabil i ty of the left a rm wh ich is a lso to s t ra ighten or 

f lex, painful in c loudy or rainy weather , sensi t ive f ixat ive, scar r ing , weakness , 

pain be low the e lbow last ing up to half an hour subsid ing gradual ly . She also 

exper ienced pa in negot ia t ing steps and dur ing inc lement weather , swel l ing 

and st i f fness of the right knee dur ing hot weather , inabil i ty to wa lk fast for 

longer than 10 m inu tes and slowly or sit longer than 30 m inu tes , instabil i ty 

dur ing wa lk ing and runn ing, necessi ty to s leep wi th a pi l low b e t w e e n knees, 

inabil i ty to d o four point kneel ing or sit c ross- legged, gr inding sensa t ion in the 

knee , scarr ing a n d pain dur ing kneel ing. From the pho tos of the knee 

admi t ted in ev idence , there is a visible d i f ference in size be tween the right calf 

and the left, and the r ight th igh and the left. 
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[14] She also comp la ined of painful scarr ing and ab ras ions to the right 

ankle; recurrent back ache caused by wa lk ing , sitt ing and s leep ing; cons tan t 

neck pain, being a burn ing sensat ion lasting up to 1 0 - 2 0 minutes , as wel l as 

st i f fness in the neck w h e n work ing on a computer . 

[15] Mr. Uys, counse l for the plaintiff, submi t ted that an amoun t be tween 

R300 000- R350 000 .00 in respect of genera l d a m a g e s , under the 

c i rcumstances, wou ld be appropr ia te . Mr. Leballo, for the de fendant , 

submi t ted that an amoun t of R 179 000.00 wou ld be suff ic ient. 

[16] Arr iv ing at an appropr ia te award for genera l d a m a g e s is never an easy 

task. The diff iculty in p lac ing monetary va lue on pain a n d suf fer ing, loss of 

ameni t ies of life and disabi l i ty, is descr ibed by Gaunt let t , t h e learned au thor in 

Corbet t , The Quantum of Damages vo l 1 , 4 e d , at pages 4 -5 as fo l lows: 

"In determining the award of damages to be made under the heading general 

damages there are of course no scales upon which one can weigh things like 

pain and suffering and loss of amenities of life, nor is there a relationship 

between either of them and money which makes it possible to express them 

in terms of money with any approach to certainty. The broadest genera] 

consideration and the figure arrived at must necessarily be uncertain, 

depending upon the judge's views of what is fair in all the circumstances of 

the case. (Sandler v Wholesale Coal Suppliers Ltd 1941 AD 194 at 199.)" 
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[17] The purpose of an award for genera l damages is to compensa te a 

c la imant for the pa in , suf fer ing, d iscomfor t and loss of ameni t ies of life to 

wh ich her or she has been sub jec ted as a result of the par t icu lar injur ies that 

were sus ta ined. A l though the determinat ion of an appropr ia te amoun t in this 

regard is largely a mat ter of d iscret ion, s o m e gu idance can be obta ined by 

having regard to prev ious awards made in comparab le cases . Past awards in 

comparab le cases af ford a usefu l guide in determinat ion of genera l d a m a g e s . 

The process of compar i son is not a met icu lous examina t ion of awards , and 

shou ld not interfere upon the court 's genera l discret ion (Protea Assurance v 

Lamb 1971 (1) S A 530 (A) at 535H-536A) . 

[18] The prev ious awards shou ld obv ious ly be upda ted to present day 

va lues in order to proper ly serve as a basis for compar i son . In mak ing such 

an ad jus tment , one should be mindful of the fact that , w h e r e a s it is 

permiss ib le to have regard to the genera l depreciat ion in the va lue of our 

currency, by uti l ising t he consumer price index (CPI) a s lav ish adhe rence 

thereto , m a y lead to undes i rab le results. 

[19] In Road Accident Fund v Marunga 2003 (5) SA 164 (SCA) at 170F, the 

court held w i th approva l f rom Wright v Multilateral Motor Vehicle Accident 

Fund 1997 (4) C & B E3-3 (N) tha t there is a t endency for a w a r d s to be h igher 

than in the past. Th is , t he court held, was a natural ref lect ion of the changes 

in society, the recogni t ion of g reater indiv idual f r eedom and oppor tun i ty , r is ing 

s tandards of l iving and the recogni t ion that our awards in t he past have been 

signi f icant ly lower than those in most other countr ies. 



[20] I now proceed to cons ider s o m e relevant and comparab le awards 

made previously. The updated amoun ts are per the C o n s u m e r Pr ice Index 

formula adopted by Rober t Koch, Quantum Yearbook 2 0 1 0 . All the cases 

referred to, (except Marunga), are referred f rom Corbet t and Honey The 

Quantum of Damages in Bodily and Fatal Injuries Cases Vo l 5. 

[21] In Walker v SA Eagle 1983 (3) C & B the sum of R6 500 .00 as genera l 

damages in 1 9 8 1 , pursuant to f rac tures to the right ank le foot and four r ibs, 

and certain soft t issue injur ies, and minor lacerat ion and abras ions . T h e 

plaintiff had been left w i th a de fo rmed right foot wh i ch co l lapsed inwards 

when bear ing weight , as a result of d a m a g e to the l igaments . He too requi red 

ar throdesis and a fur ther operat ion to remove certain sc rews in his foot. He 

had to g ive up soccer and tennis , but could play golf ins tead. The va lue of his 

award in today 's te rms is R96 000.00. 

[22] In SA Eagle Ins Co Ltd v Cilliers 1987 (3) C & B 7 1 6 (A), 53 year old 

fa rmer susta ined a comminu ted f rac ture of the right foot in the vicini ty of the 

ank le jo int and d isrupt ion of the ta lus bone. His foot w a s immob i l i zed in 

plaster cast and he was left wi th a mala l ignment . A t r ip le ar throdes is w a s 

per fo rmed which left wi th a so-cal led "c lunk" or "block' foot . He w a l k e d wi th a 

l imp and could no longer engage in heavy physical work , o r run or wa lk for 

any length of t ime. He had also sus ta ined a soft t issue in jury to the neck 

wh ich was accompan ied pers istent headaches , pain, severe depress ion a n d 
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adol ict ion to analgesics. He was awarded R15 000.00 in 1987 , wh ich , is wor th 

R96 000.00 today. 

[23] In Kerspuy v Road Accident Fund 2002 (5) C & H E 7 - 1 , a 30 year old 

general assistant in hair- dress ing salon suffered d a m a g e s to art icular 

cart i lage of the left knee. X- rays reveal ing no f racture or ch ron ic d a m a g e s to 

kneecap, but d iagnosis of chodromalac ia of left patel la be ing made . Th is 

caused pain w h e n standing or wa lk ing too long, running squat t ing , c l imbing 

etc. She was awarded R35 000.00 in genera l d a m a g e s in 2 0 0 2 . In today 's 

te rms this amoun ts to R 56 000.00. 

[24] In Houston McMillan v Marine & Trade Insurance Co Ltd & Another 

1980 (3) C & B injuries of the skull check bone, formur, ank le and foot. Smal l 

f ragments of the bones of the check had to be wi red ind iv idual ly in an open 

operat ion. The plaintiff was scar red and disf igured. T h e s ize a n d posi t ion of 

her right eye was the most consp icuous. There w a s good recovery f rom her 

or thopaedic injuries with no residual disabil i ty. In respec t of d is f igurement 

a lone she w a s awarded the of R20 500.00 in 1980, w h i c h t rans la tes to an 

amoun t of R349 00.00 today. 

[25] In Webster & Another v Chivhiya 1995 (3) C & B 490 , a girl sus ta ined a 

swol len head wi th facial injuries, cuts and gashes over t he hair l ine, a badly 

bru ised and perforated eardrum and a f ractured check bone . She also had 

deep gashes on the left knee and leg and severe bru is ing. S h e stated tha t 

she had been in severe pain for weeks , unab le to s leep on her left s ide and 



deaf for two weeks . T w o years later she still found the ugly scars on her face 

and leg embarrass ing. In respect of her genera l d a m a g e s , she w a s awarded 

R2000, 00 in 1995, wh i ch this amoun ts to R 1 8 000.00 today . 

[26] In Titus v Road Accident Fund 2 0 0 3 (5) C & H E 7-9, the plaintiff (age 

not st ipulated,) suffered an indeterminab le internal d a m a g e beh ind the knee-

jo int leading to persistent pain wh ich c o m m e n c e d f rom af ter the acc ident and 

at t imes became so severe as to cause the plaintiff to g ive up remunera t ive 

jobs, avoid the physical aspects of t ra in ing courses and take excess ive sick 

leave. He was awarded R80 000.00 for genera l d a m a g e s in 2003 , wh ich 

amoun ts to R120 000.00 today. 

[27] In Duduma v RAF 1999 (4) C & D E4-5 (Bisho), a 38 year old manua l 

labourer susta ined a segmenta l f racture of the left one c lav ic le . His leg w a s in 

plaster cast for s o m e 2 months and he w a s left wi th a b o w e d deformi ty . His 

leg was some 3cm shor ter than the right and he w a s unab le to walk or s tand 

for any length of t ime. He had deve loped an arthritic cond i t ion and wou ld 

require an ar throdesis. The f racture to the clavicle wou ld never heal and 

prec luded him f rom lifting heavy ob jects or be ing emp loyed as a heavy 

labourer. He was awarded R35 000.00 genera l d a m a g e s in 1999, wh i ch is 

wor th R68 000.00 in today 's te rms. 

[28] A l though these case have been of s o m e ass is tance, it is tr i te that each 

case must be adjud icated upon its own mer i ts and no one c a s e is factua l ly 

the same as another. However , I f ind t he Marunga case to be in b roadest 



terms, close to the facts of the present case. The in jur ies sus ta ined by the 

plaintiff in Marunga and their sequelae though, appear to be more severe 

than those of the plaintiff in the present case. O n the o ther hand , the present 

plaintiff appears to have more severe injuries as c o m p a r e d to those in 

Webster. 

[29] The plaintiff in Marunga, was , like the plaintiff in the present case , 19 

years old at the t ime of the acc ident . He susta ined a f rac ture of t he left 

fermur, a soft t issue injury to the chest and sundry bru ises on the fo rehead , 

left are and left knee. He was hospi ta l ized for s o m e 5 mon ths , of wh ich 2 

were spent with his leg in t ract ion and in a plaster cast . Af ter he w a s 

eventually d ischarged he was mobi l ized on cru tches for abou t 5 mon ths . 

Some 4 years after the accident he w a s readmit ted to hospi ta l w h e r e the 

plate and screws in his leg we re removed . For s o m e 4 years after the 

accident he had to receive medical t rea tment at var ious hosp i ta ls . 

[30] As a result of the injuries he could no longer play soccer or vo l ley bal l . 

He had difficulty with lifting heavy objects and could not s tand for any length 

of t ime. He exper ienced pain in the leg when walk ing for long d is tances . His 

left leg had sett led in on a de formed posi t ion and w a s s o m e 3,5 c m shor ter 

than the right and the or thopaedic su rgeons test i f ied tha t he needed to 

undergo two further surgical p rocedures in the future w h i c h wou ld result in 

him again suffering a fair amount of pain and loss of mobi l i ty for a n u m b e r of 

months. 
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[31] He was awarded R375 000.00 in the High Court for genera l d a m a g e s . 

On appeal to the S u p r e m e Cour t o f Appea l (SCA) by t he Road Acc iden t 

Fund, the award w a s set as ide and subst i tuted wi th a n award of R175 

000.00, wh ich is R304 000.00 today . T h e trial court 's j u d g m e n t w a s del ivered 

on 6 Sep tember 2 0 0 1 . T h e al tered award by the SCA mus t be ad justed f rom 

the trial court 's award , i.e. 6 Sep tember 2001 because the appea l cour t 

subst i tutes its f inding for the tr ial court 's award (General Accident 

Versekerings Mpy v Bailey 1988 (4) SA 353 (A)) at 360 C-D. Wi th t he 

ad justment the award in Marunga w o u l d have been R219 000 .00 in 2 0 0 1 . 

[32] In the f inal analys is, I must m a k e an award that is j us t and fair, on the 

part icular facts of the present case . The plaintiff has sus ta ined mul t ip le 

injuries including a ma jor injury to her right knee, with a f rac tured patel la, 

moderate injury to her left knee; neck and back injuries; mul t ip le cuts and 

bruises. She has to, for the rest of her life, bear residual unsight ly scarr ing, 

especial ly on her left a rm , as wel l as de fo rmed knee and th igh respect ively, 

which she should f ind acutely embar rass ing , especia l ly g iven her age and 

gender. She testi f ied that she does not w e a r shor t -pans anymore . 

[33] Prior to the accident, the plaint i f f w a s in good hea l th . S h e is left 

handed. Now she is incapaci tated in that very hand . She may no longer 

part ic ipate in any sport ing activity on any meaningfu l basis. She used to be a 

long d is tance runner at school , a l t hough she did not part ic ipate in any 

sport ing activi ty at university. 



[34] Like the plaintiff in Marunga, the plaintiff in the p resen t case is a young 

adult, who, over and above the surg ica l p rocedures tha t she a l ready has been 

subjected to, is likely to endure fur ther p rocedures (a l though in her case , only 

the removal of internal f ixat ion in the right patel la n e e d e d immed ia te 

attention). 

[35] The accident occurred in the ful l b loom of youth . S h e is present ly 21 

years of age and is conf ronted wi th possib le ex tens ive fu ture surgery 

comprising most of her l imbs. The s y m p t o m s of her mul t ip le injur ies cont inue 

to date. Her symptoms have rendered her restr icted to seden ta ry t ype work 

with the prospect of probably suf fer ing a t runcat ion of even a seden ta ry type 

working career. 

[36] Taking into account all the re levant factors, I am of the v iew tha t an 

amount of R250 000.00 wou ld be adequa te compensa t i on as genera l 

damages. The defendant has tendered an under tak ing in t e r m s of sect ion 17 

(4) (a) of the Act. Costs should fo l low the cause . T h e costs shou ld inc lude the 

costs of preparat ion of Dr. Versve ld 's report . 

[37] I therefore make the fo l lowing order : 

1. The defendant shal l pay the capi ta l amoun t of R 250 000 .00 as 

compensat ion for genera l d a m a g e s to the plaintiff. 
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3. The defendant is ordered to pay the costs of the ac t ion , wh ich costs 

shal l include the costs for the preparat ion of the repor t of Dr. G A 

Vers fe ld . 

1.1 The amoun t of R250 000.00 shall be payab le directly to Mil ls 

& Groenewa ld At torneys with bank accoun t part iculars as 

fol lows: 

Mills & Groenewa ld Trus t Cheque Accoun t , Absa Bank, 

Vereenig ing, Accoun t Nr. 4042179809 , Brach code : 630 

137, Reference: Z LEE. 

1.2 The amoun t of R250 000.00 shal l be payab le wi thin 14 days 

from date of this order. No interest wil l be app l icab le but in 

the event that de fendant is in default w i th payment then 

mora interest 15,5 % wil l be appl icable. 

2 . The defendant shall furn ish the plaintiff wi th an unl imi ted 

undertaking in te rms of Sect ion 17(4)(a) of the R o a d Acc iden t Fund 

Act, 56 of 1996, for the costs of the future a c c o m m o d a t i o n of the 

plaintiff in a hospital or nursing home or t reatment of o r render ing of 

a service to her or supply ing of goods to her ar is ing out of the 

injuries sustained by the plaintiff in the motor veh ic le col l is ion on 24 

March 2007 and the sequelae thereof, after such costs have been 

incurred and upon proof thereof. 
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