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MABUSE J: 

1. This is a n a p p l i c a t i o n t o r a d e c l a r a t o r y o r d e r . A c c o r d i n g t o t h e n o t i c e of m o t i o n , t h e 

a p p l i c a n t s e e k s a n o r d e r ; -

" I. Declaring the following assets to b e o w n e d by and the property of the First and 



Second Respondents:-

1.1 All of the movable items situated at 10 Mono Street Jordaan Park, 

Heideiberg and referred to in the Sheriff's return of service and inventory, 

Annexure"FA23" to the Applicant's founding affidavit; 

1.2 The immovable property described as Erf 2730 Heideiberg Extension 13 

Township, situated at 10 Mono Street, Jordaan Park, Heidelberg. 

Declaring the items referred to in 1.1 and 1.2 above to be executable by the 

Applicant in respect of the judgment obtained by the Applicant against the First and 

Second Respondents in the above Honourable Court under case no 19262/20GS. 

That the costs of this application be paid by the First and Second Respondents, 

alternatively and in the event of the Seventh Respondent opposing this application, 

by the First, Second and Seventh Respondents jointly and severally, the one to pay 

and the others to be absolved; and 

Further and or alternative relief 

The a p p l i c a n t is a c o m p a n y a n d a c o m m e r c i a l b a n k duly r eg i s t e r ed in t e r m s of t h e 

c o m p a n y a n d b a n k laws of this c o u n t r y a n d c o n d u c t s business a s such a s its p r inc ipa l 

a n d r eg i s t e r ed a d d r e s s a t 1 P l a c e Bank City, S immonds Street , in J o h a n n e s b u r g . 

The first r e s p o n d e n t is a n a d u l t m a l e w h o is c i t e d here in in his p e r s o n a l c a p a c i t y . The 

s e c o n d r e s p o n d e n t is a n adu l t f e m a l e w h o is a lso c i t e d in this a p p l i c a t i o n in h e r 

p e r s o n a l c a p a c i t y . The third r e s p o n d e n t is a n adu l t m a l e c i t e d in this a p p l i c a t i o n in his 

c a p a c i t y a s t h e t r u s t e e of t h e 14 A c k e r m a n n s t r a a t Trust, a duly r e g i s t e r e d trust in 

t e rms of t h e laws of this count ry u n d e r trust d e e d n u m b e r It 1300/2000 ("the 14 

A c k e r m a n s t r a a t Trust") . The fourth r e s p o n d e n t is a n adu l t f e m a l e c i t e d in this 

a p p l i c a t i o n in h e r c a p a c i t y a s a t rus tee of t h e 14 A c k e r m a n n s t r a a t Trust. The fifth 



r e s p o n d e n t is o n a d u l t m o l e c i t e d in his c a p a c i t y in this m a t t e r a s t r u s t ee of Brizelle 

Trust, a duly r e g i s t e r e d trust in t e r m s of t h e laws of t h e R e p u b l i c of South Africa u n d e r 

trust d e e d n o iT 1081/2300 (" the Brizelle Trust"). The sixth r e s p o n d e n t is a n a d u l t f e m a l e 

c i t e d in this m a t t e r in h e r c a p a c i t y a s t h e t rus t ee of Brizelle Trust. The s e v e n t h 

r e s p o n d e n t is a pub l i c c o m p a n y with limited liability a n d duly r e g i s t e r e d in t e rms of 

t h e c o m p a n y laws of this c o u n t r y of 9 t h Floor, S t a n d a r d Bank C e n t r e . S i m m o n d s Street , 

J o h a n n e s b u r g . The first t o t h e sixth r e s p o n d e n t s all res ide a t 10 M o n o Street , J o r d a n 

Park, H e i d e l b e r g . 

3 . The p u r p o s e of this a p p l i c a t i o n is to s e e k a n order d e c l a r i n g t h e m o v a b l e a n d 

i m m o v a b l e p r o p e r t y r e s p e c t i v e l y o w n e d t h e 14 A c k e r m a n n s t r a a t Trust a n d t h e 

Brizelle Trust (col lect ively refer red t o a s t h e trusts) to b e t h e p e r s o n a l p r o p e r t y of t h e 

First o n d S e c o n d R e s p o n d e n t s , w h o a r e marr ied to e a c h o t h e r in c o m m u n i t y of 

p rope r ty , o n d e x e c u t a b l e by t h e a p p l i c a n t in r e s p e c t of t h e j u d g m e n t g r a n t e d 

a g a i n s t t h e First a n d t h e S e c o n d R e s p o n d e n t s respec t ive ly by this cou r t in favour of 

t h e o p p l i c a n t in c a s e n u m b e r 19262/2008. The a p p l i c a n t s eeks n o relief a g a i n s t t h e 

S e v e n t h R e s p o n d e n t in this m a t t e r , unless t h e S e v e n t h R e s p o n d e n t o p p o s e s t h e 

a p p l i c a t i o n . The S e v e n t h R e s p o n d e n t is jo ined in t h e s e p r o c e e d i n g s by virtue of t h e 

foc t t h o t it is t h e h o l d e r of a m o r t g a g e b o n d reg is te red o v e r t h e p r o p e r t y o w n e d by 

Brizelle Trust a n d a c c o r d i n g l y h a s interest in this m a t t e r . The S e v e n t h r e s p o n d e n t h a s 

no t filed o n y p a p e r s . 

B A C K G R O U N D T O T H E A P P L I C A T I O N 

4. O n 16 April 2009 t h e a p p l i c a n t , t h e n t h e plaintiff, issued s u m m o n s a g a i n s t t h e First a n d 

S e c o n d R e s p o n d e n t s , in their p e r s o n a l c a p a c i t i e s a n d fu r the rmore in their c a p a c i t i e s 

a s t rus tees of t h e Izani Trust a n d c l a i m e d p a y m e n t of c e r t a i n a m o u n t s of m o n e y . The 

sa id c la ims w e r e c a t e g o r i s e d into c la ims A, B, C a n d D. Claim A w a s a g a i n s t t h e First 

a n d S e c o n d R e s p o n d e n t s in their c a p a c i t i e s a s t rus tees of t h e Izani Trust a n d t h e First 
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a n d S e c o n d R e s p o n d e n t s in their p e r s o n a l c a p a c i t i e s , jointly a n d several ly t h e o n e 

p a y i n g a n d t h e o t h e r t o b e a b s o l v e d . The first of s u c h c la ims w a s for p a y m e n t of a n 

a m o u n t of R56, 3363.46, b e i n g t h e a m o u n t o w e d b y Izani Trust t o t h e a p p l i c a n t in 

r e s p e c t of a n o v e r d r a f t facility g r a n t e d by t h e a p p l i c a n t to t h e sa id Trust a t its s p e c i a l 

i n s t a n c e a n d r e q u e s t . In a d d i t i o n t h e a p p l i c a n t c l a i m e d interes t a t 19.5 p e r a n n u m 

c o m p o u n d e d m o n i h l y in a r r ea r s from t h e 1 February 2008 t o d a t e of p a y m e n t . 

O n t h e 4 Februa ry 2005 a n d a t He ide lbe rg t h e Third a n d Fourth R e s p o n d e n t s b o u n d 

t h e m s e l v e s in writing a s suret ies a n d co -p r inc ipa l d e b t o r s with t h e sa id izani Trust t o 

t h e a p p l i c a n t in r e s p e c t of t h e said overdra f t facility in t h e first c la im. The Third a n d 

Fourth r e s p o n d e n t s h a d u n d e r t a k e n , inter olio, to p a y cos t s on a t t o r n e y - a n d - c l i e n t 

s c a l e , in t h e e v e n t of t h e a p p l i c a n t suing for r e c o v e r y of a n y a m o u n t d u e . 

Fur the rmore t h e y h a d r e n o u n c e d t h e benef i t s of excuss ion , division a n d ce s s ion of 

a c t i o n , a m o n g o the r s , a n d h a d a g r e e d t h a t a ce r t i f i ca te s i g n e d by t h e m a n a g e r of 

t h e a p p l i c a n t a s t o a n y i n d e b t e d n e s s of t h e Third a n d Fourth r e s p o n d e n t s a n d or t h e 

Trust w o u l d b e prima facie e v i d e n c e of s u c h i n d e b t e d n e s s , for p u r p o s e s of o n y a c t i o n 

or a p p l i c a t i o n , j u d g m e n t or o r d e r or for a n y o t h e r p u r p o s e . 

With r e g a r d to t h e sa id t h e sa id c la im B t h e a p p l i c a n t , t h e n t h e plaintiff c l a i m e d , f rom 

t h e First r e s p o n d e n t ( t hen t h e Fist d e f e n d a n t a m o u n t of Rl4126.16 b e i n g t h e a m o u n t 

o w i n g by t h e r e s p o n d e n t t o t h e a p p l i c a n t in r e s p e c t of overdra f t facilities g r a n t e d b y 

t h e a p p l i c a n t to t h e first r e s p o n d e n t , t r ad ing as D e c o r a n d Style a t his s p e c i a l 

i n s t a n c e a n d r e q u e s t , t o g e t h e r with interest t h e r e o n a t t h e r a t e of t h e a p p l i c a n t ' s 

publicly q u o t e d p r ime l end ing r a t e wh ich a t t h e t ime of t h e institution t h e of a c t i o n 

w a s 14,5 % p e r a n n u m plus a n add i t i ona l 7% pe r a n n u m c o m p o u n d e d mon th ly in 

a r rea r s from 1 Feb rua ry 2008 to d a t e of p a y m e n t b o t h d a y s inclusive a n d a t w h i c h 

r a t e t h e third r e s p o n d e n t a g r e e d t o p a y a n d w h i c h a m o u n t w a s d u e , o w i n g a n d 



p a y a b l e a n d w h i c h , d e s p i t e d e m a n d , t h e third r e s p o n d e n t fa i led or r e fused or 

n e g l e c t e d t o p a y . 

7. With r e g a r d t o c la ims C t h e a p p l i c a n t c l a i m e d p a y m e n t from t h e Third R e s p o n d e n t of 

a n a m o u n t of R5390.28 b e i n g t h e a m o u n t o w i n g by t h e Third r e s p o n d e n t t o t h e 

a p p l i c a n t in r e s p e c t of ove rd ra f t facilities g r a n t e d by t h e a p p l i c a n t t o t h e Third 

R e s p o n d e n t t r a d i n g a s izani E lec t r i ca l a t its s p e c i a l i n s t a n c e a n d its r e q u e s t . A l t h o u g h 

a c o p y of t h e s u m m o n s w a s s e r v e d o n t h e m , b o t h t h e r e s p o n d e n t s failed t o d e f e n d 

t h e sa id a c t i o n a s a result of w h i c h o n 17 July 2008 defau l t j u d g m e n t s w a s g r a n t e d 

a g a i n s t t h e r e s p o n d e n t s in favour of t h e a p p l i c a n t for p a y m e n t of t h e a m o u n t s s o 

c l a i m e d . 

8. In Augus t 2008 t h e a p p l i c a n t ' s a t t o r n e y s c a u s e d a wa r r an t of e x e c u t i o n to b e issued 

a g a i n s t t h e First a n d S e c o n d R e s p o n d e n t s in their pe r sona l c a p a c i t i e s a s well as in 

their c a p a c i t i e s a s t rus tees of t h e Izani Trust, for serv ice u p o n t h e r e s i d e n c e of t h e First 

a n d t h e S e c o n d R e s p o n d e n t s a t 10 M o n o Street , J o r d a a n Park, H e i d e l b e r g . O n 

O c t o b e r o n 8 O c t o b e r 2008 t h e a p p l i c a n t ' s a t t o r n e y s r e c e i v e d a nulla bona Return of 

Se rv ice from t h e H e i d e l b e r g Sheriff of t h e High Cour t in wh ich it w a s s t a t e d t h a t h e 

h a d a t t e n d e d o n t h e p r o p e r t y of t h e First a n d S e c o n d R e s p o n d e n t s a n d h a d fai led t o 

find sufficient d i s p o s a b l e p r o p e r t y to satisfy t h e wa r r an t of e x e c u t i o n . In a d d i t i o n t h e 

Sheriff furnished t h e a p p l i c a n t ' s a t t o r n e y s with a n affidavit d i s p o s e d t o by t h e First a n d 

S e c o n d R e s p o n d e n t s in wh ich t h e y s t a t e d tha t , during t h e pe r iod 2002-2004, t h e y h d d 

d o n a t e d all of their m o v a b l e p r o p e r t y to t h e 14 A c k e r m a n n s t r a a t Trust a n d 

a c c o r d i n g l y t h e y t h e m s e l v e s did not o w n a n y a t t a c h a b l e a s se t . 

9. In t h e s a m e affidavit t h e First a n d S e c o n d R e s p o n d e n t s s t a t e d t h a t t h e y w e r e t h e 

trucfees of t h e 14 A c k e r m a n n s t r a a t Trust a n d t h a t t h e said Trus* formally c l a i m e d all of 
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t h e furniture a n d m o v a b l e a s se t s w h i c h t h e a p p l i c a n t h a d a t t a c h e d or w i s h e d t o 

a t t a c h o n t h e basis t h a t s u c h furniture a n d t h e w h o l e a s s e t s b e l o n g e d t o t h e sa id 

Trust a n d no t to t h e First a n d S e c o n d R e s p o n d e n t s persona l ly . 

10. W h e n a c o p y of t h e a f o r e m e n t i o n e d affidavit w a s d e l i v e r e d b y t h e Sheriff t o t h e 

a p p l i c a n t ' s a t t o r n e y s , it w a s a c c o m p a n i e d by c o p i e s of t h e f inancia l s t a t e m e n t s of 

t h e 14 A c k e r m a n n s t r a a t Trust for t h e y e a r wh ich e n d e d o n 29 February 2004. The s a id 

f inanc ia l s t a t e m e n t s r e v e a l e d t h a t a s a t February 2004 t h e 14 A c k e r m a n n s t r a a t Trust 

w a s i n d e b t e d t o its t r u s t ee s , t h e First a n d S e c o n d R e s p o n d e n t s , in t h e a m o u n t of 

R234 400 . The a p p l i c a n t ' s a t t o r n e y s c a u s e d a w a r r a n t of a t t a c h m e n t to b e issued for 

t h e a t t a c h m e n t s of t h e rights a n d interests in r e s p e c t of t h e c la ims which t h e First a n d 

S e c o n d R e s p o n d e n t s h a d a g a i n s t t h e 14 A c k e r m a n n s t r a a t Trust. 

11. O n 5 February 2009 t h e H e i d e l b e r g Sheriff a t t e n d e d on t h e r e s i d e n c e of t h e First a n d 

S e c o n d R e s p o n d e n t s a n d a t t a c h e d their rights, titles, a n d interests in r e s p e c t of t h e 

c la ims w h i c h t h e First a n d S e c o n d R e s p o n d e n t s h a d a g a i n s t t h e 14 A c k e r m a n n s t r a a t 

Trust. S u b s e q u e n t to s u c h a t t a c h m e n t a n d in pa r t i cu la r o n 9 February 2009, o n e 

G r a n t Filipa a n a t t o r n e y in t h e e m p l o y of t h e a p p l i c a n t ' s a t t o r n e y s , r e c e i v e d a 

t e l e p h o n e call from o n e D a n i e Du Plessis of D a n i e Du Plessis I n c o r p o r a t e d At torneys ( 

DDP Attorneys) advis ing him t h a t h e h a d b e e n ins t ruc ted t o a c t on beha l f of t h e First 

a n d S e c o n d R e s p o n d e n t s a n d in which fur thermore t h e sa id Dan ie Du Plessis 

r e q u e s t e d t h a t t h e m a t t e r b e h e l d in a b e y a n c e in o r d e r t o a l low him t h e o p p o r t u n i t y 

t o t a k e instructions from their cl ients in r e s p e c t of t h e f inancial s t a t e m e n t s . In 

a d d i c t i o n t h e y r e q u e s t e d t o b e furnished with c o p i e s of all t h e a u d i t e d s t a t e m e n t s of 

t h e 14 A c k e r m a n n s t r a a t Trust a n d a n affidavit by t h e first r e s p o n d e n t . On 19 February 

2009, t h e a p p l i c a n t ' s a t t o r n e y s furnished DDP a t t o r n e y s with t h e c o p i e s of t h e 

d o c u m e n t s in their le t ter d a t e d 19 February 2009. In t h e s a m e letter, t h e a p p l i c a n t ' s 
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a t t o r n e y s i n d i c a t e d t h a t t h e y e x p e c t e d a r e s p o n s e t o their so^d le t ter b y 2 3 Feb rua ry 

2009, tailing w h i c h t h e y t h r e a t e n e d t o p r o c e e d with e x e c u t i o n . 

12. O n 26 Feb rua ry 2009 t h e a p p l i c a n t ' s a t t o r n e y s a d d r e s s e d a further t e t t e r t o DDP 

a t t o r n e y s d e m a n d i n g a r e s p o n s e by 4 M a r c h 2009 a n d s t a t ing t h a t if t h e y d id n o t 

r e c e i v e a r e s p o n s e b y t h e n t h e y w o u l d p r o c e e d with e x e c u t i o n . O n 12 M a r c h 2009 

DP a t t o r n e y s w r o t e a l e t t e r t o t h e a p p l i c a n t ' s a t t o r n e y s advis ing t h e m , a m o n g 

o the r s , t h a t t h e First a n d S e c o n d R e s p o n d e n t s w e r e n o t benef i c i a r i e s in t e r m s of t h e 

l o a n a c c o u n t of 14 A c k e r m a n n s t r a a t Trust a s c o n f i r m e d by s u c h Trust's m o s t r e c e n t 

f inancial s t a t e m e n t s . Fur thermore t h e y c o n f i r m e d t h a t t h e First a n d S e c o n d 

R e s p o n d e n t s w e r e not p o s s e s s e d of a n y a t t a c h a b l e p r o p e r t y . The a p p l i c a n t ' s 

a t t o r n e y s t h e n on 16 M a r c h 2009 w r o t e to DDP a t t o r n e y s a n d t h e y r e q u e s t e d a c o p y 

of t h e m o s t r e c e n t f inancia l s t a t e m e n t s of t h e trust referred to in a c o p y of t h e le t te r 

d a t e d 12 M a r c h 2009 from DP Attorneys, a c o p y of t h e Trust D e e d of t h e 14 

A c k e r m a n n s t r a a t Trust a n d a n e x p l a n a t i o n a s t o w h a t h a d h a p p e n e d to t h e t r u s t e e s ' 

loans r e f l e c t e d in t h e f inancia l s t a t e m e n t s of t h e trust in r e s p e c t of t h e y e a r e n d i n g 29 

February 2004. 

13. On 3 April 2009 t h e a p p l i c a n t ' s a t t o rneys r e c e i v e d a te lefax from DDP a t t o r n e y s in 

w h i c h t h e y p r o m i s e d t o furnish t h e m with c o p i e s of t h e d o c u m e n t s r e q u e s t e d on 6 

April 2009. They c o n f i r m e d h o w e v e r t h a t their client, t h e Fifth a n d Sixth R e s p o n d e n t s , 

did not h a v e their o w n pe r sona ! a t t a c h a b l e asse ts a n d t h a t ne i the r of t h e m h a d a n y 

loan a c c o u n t s in t h e 14 A c k e r m a n n s t r a a t Trust. As p romised , on 6 April 2009 u n d e r 

c o v e r of a le t ter of t h e s a m e d a t e , DDP a t t o r n e y s sent t h e a p p l i c a n t ' s a t t o r n e y s 

c o p i e s of t h e Trust D e e d of 14 A c k e r m a n n s t r a a t Trust a n d its f inancial s t a t e m e n t s for 

2007 a n d 2008 y e a r s . 
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14. in t e r m s of t h e Trust D e e d of t h e 14 A c k e r m o n s t r o a t Trusf-

1. t h e First R e s p o n d e n t is t h e f o u n d e r of t h e s a id Trust h a v i n g d o n a t e d R100 t o 

t h e Trust. 

2 . The First a n d S e c o n d R e s p o n d e n t s a r e t h e first a n d only t r u s t ee s of t h e Trust. 

3 . The Brizeile trust is t h e so le benef i c i a ry , wh ich h a s t h e p o w e r from t ime t o t i m e 

a n d a t all t imes by resolution p a s s e d in te rms of c l a u s e 11 of s a id Trust D e e d , 

t o r e m o v e a n y t ru s t ee from office a n d or to a p p o i n t s u c h a d d i t i o n a l t rus t ee or 

t rus t ees o n d or to a p p o i n t a s u c c e s s o r or s u c c e s s o r s t o a s s u m e office a s 

t r u s t ee or t rus tees on t h e failure of a n y o n e or m o r e of t h e t rus tees , a s t h e 

Brizeile Trust m a y in its o w n discret ion by resolution a f o r e m e n t i o n e d 

d e t e r m i n e . ( s e e c l a u s e 6.2). 

4. The 14 A c k e r m a n n s t r a a t Trust exists until such d a t e a s d e t e r m i n e d by t h e First 

a n d S e c o n d R e s p o n d e n t s a s t rus tees , [ see c l a u s e 1.1.8 a n d c l a u s e 13.3) 

5. Until t h e vest ing d a t e s , t h e First a n d S e c o n d R e s p o n d e n t s , a s t rus tees , h a v e 

t h e p o w e r , bu t a r e not o b l i g e d , to m a k e distributions of a n y p a r t of t he c a p i t a l 

of trust fund to t h e benef ic iar ies , Brizeile Trust, by m a k i n g p a y m e n t in c a s h or in 

specie in t e rms of c l a u s e 9.9 of t h e Trust D e e d t o or t h e benef i t of s u c h 

benef ic ia r ies as t rus tees m a y d i rec t , ( see in this r e g a r d c l a u s e 13.1). 

6. in t e rms of c l a u s e 9.1 of t h e Trust D e e d , t he t rus tees of t h e 14 A c k e r m a n n s t r a a t 

Trust a r e , in their full d iscre t ion, e m p o w e r e d , a m o n g o the r s , to d e a l with t h e 

trust p r o p e r t y by, a m o n g o thers , retaining, selling, d i spos ing of, p l e d g i n g , 

m o r t g a g i n g ( s e e c l a u s e 9.1.1 thereof ) ; in t e rms of c l a u s e 9.1.2, incurring a n d 

p a y i n g from t h e i n c o m e or c a p i t a l of t he sa id Trust a n y e x p e n s e s re la t ing t o 

t h e owner sh ip , ho ld ing , u p k e e p , repairs, m a i n t e n a n c e or p re se rva t ion of t h e 

trust p roper ty ; a n d in te rms of c l a u s e 9.1.6 thereof, g e n e r a l l y t o d e a l with t h e 



trust a s se t s from t i m e t o t ime in their u n f e t t e r e d discret ion a n d a s it p i e a s e s 

t h e m , a s if t h e y h a d b e e n abso lu te ly a n d benef ic ia l ly en t i t l ed t o s u c h 

p r o p e r t y . 

7. C l a u s e 10.8 c r e a t e s ob l iga t ions for t h e t rus t ees t o c a u s e p r o p e r b o o k s of 

a c c o u n t s a n d r e c o r d s of all t h e affairs a n d d e a l i n g s of t h e trust t o b e k e p t ; t o 

p r e p a r e or c a u s e t o b e p r e p a r e d dea l ings of t h e trust: t o p r e p a r e or c a u s e t o 

b e p r e p a r e d a n n u a l f inancial s t a t e m e n t s t h a t ref lect t h e trust 's f inanc ia l 

affairs for w h i c h p u r p o s e t h e t rus tees a r e e m p o w e r e d t o a p p o i n t aud i t o r s t o 

aud i t t h e trust b o o k s . 

O n 24 April 2009, t h e a p p l i c a n t ' s a t t o r n e y s sen t DDP a t t o r n e y s a le t ter in w h i c h t h e y 

o b s e r v e d t h a t DDP a t t o r n e y s h a d failed to furnish t h e m with a n e x p l a n a t i o n a s t o 

w h a t h a d h a p p e n e d t o t h e t rus t ees ' loans r e f l ec t ed in t h e 2004 financial s t a t e m e n t s 

of t h e 14 A c k e r m a n n s t r a a t Trust. Having n o t e d t h a t t h e Brizelle Trust w a s t h e so l e 

benef ic ia ry of t h e 14 A c k e r m a n n s t r a a t Trust, t h e y a l so r e q u e s t e d DDP a t t o r n e y s t o 

furnish t h e m with t h e Trust D e e d of Brizelle Trust. The a p p l i c a n t c o n t e n d s t ha t , in t h e 

light of t h e dilatory s t r a t a g e m e m p l o y e d by t h e First a n d S e c o n d R e s p o n d e n t s , a n d in 

o r d e r to o b t a i n insight into t h e n a t u r e a n d v a l u e of t h e m o v a b l e asse ts os tensibly 

o w n e d by t h e 14 A c k e r m a n n s t r a a t Trust a n d s i t ua t ed a t t h e r e s i d e n c e of t h e First a n d 

S e c o n d R e s p o n d e n t s , t h e a p p l i c a n t ' s a t to rneys ins t ruc ted t h e Sheriff to a t t o c h s u c h 

asse t s . On 23 April 2009 t h e Sheriff c o m p l i e d with s u c h instructions a n d a t t a c h e d 

furniture a n d h o u s e - h o l d e q u i p m e n t t o t h e v a l u e of a p p r o x i m a t e l y Ri 40 000. 

By t h e m i d d l e of M a y 2009 DDP a t to rneys h a d failed to r e s p o n d to t h e a p p l i c a n t ' s 

a t t o r n e y ' s le t ter d a t e d 24 April 2009 as o c o n s e q u e n c e of wh ich t h e a p p l i c a n t ' s 



a t t o r n e y s w r o t e a n o t h e r let ter o n t h e 15 M a y 2009 to DDP a t t o r n e y s . P a r a g r a p h s 2 

a n d 3 of t h e s a id le t te r r e a d s a s foilows:-

"2 W e n o t e that to date you hove failed to furnish us with trust deed of the 

8r/ze/to trust as well as the explanation sought as to what became of the 

trustees loan reflected in the 2004 financials of the 131h- Ackermannstraat Trust. 

3. W e advise that unless you furnish us with such trust deed and explanation our 

client must conclude that your client is not being frank and honest. Should you 

fail to furnish same by close of business on Monday, 18 May 2009 our client's 

instruction are to proceed with this matter accordingly". 

Since t h e a p p l i c a n t ' s a t t o r n e y s w e r e furnished with a c o p y of t h e Trust D e e d of t h e 14 

A c k e r m a n n s t r a a t Trust t h e y a t t e m p t e d , but in vain, to o b t a i n a c o p y of t h e Trust 

D e e d of t h e Brizeile Trust. From t h e W i n d e e d p r o p e r t y s e a r c h , t h e a p p l i c a n t ' s 

a t t o r n e y s w e r e a b l e t o a s c e r t a i n t h a t t h e Brizeile Trust o w n e d t h e i m m o v a b l e p r o p e r t y 

in H e i d e l b e r g a n d fur thermore to o b t a i n t h e registration n u m b e r of s u c h trust. The 

a p p l i c a n t ' s a t t o r n e y s a t t e n d e d a t t h e J o h a n n e s b u r g Mas te r ' s office in s e a r c h of a 

c o p y of trust d e e d of t h e Brizeile Trust wi thout ony s u c c e s s . They e v e n a p p o i n t e d 

c o r r e s p o n d e n t s in Pretoria to try a n d s e c u r e a c o p y of t h e r e l e v a n t trust d e e d from 

t h e M a s t e r of t h e High Cour t ' s office bu t d o n o avail . 

As a last resort t h e a p p l i c a n t ' s a t t o r n e y s o b t a i n e d a c o p y of t h e title d e e d of t h e 

i m m o v a b l e p r o p e r t y r e g i s t e r e d in t h e n a m e of t h e Brizeile trust. It c o n t a i n e d t h e 

deta i ls of t h e c o n v e y a n c e r s w h o h a d t ransferred t h e i m m o v a b l e p r o p e r t y t o Brizeile 

Tru^t The a p p l i c a n t t h e n r e q u e s t e d t h e sa id a t t o r n e y s to furnish t h e m with a c o p y of 

t h e trust d e e d of t h e Brizeile Trust. The c o n v e y a n c e s re t r i eved t h e file from their 

10 



a r c h i v e s a n d f o r w a r d e d a c o p y of t h e Trust D e e d t h e y s o u g h t o n 8 July 2009. That 

c o p y of t h e trust d e e d is a t t a c h e d to t h e a p p l i c a n t ' s p a p e r s . 

The Trust D e e d of t h e Brizelle Trust r evea l s tha t : 

19.1. in t e rms of c l a u s e 4.1 thereof , t h e First r e s p o n d e n t is t h e d o n o r w h o d o n a t e d 

R100 ( o n e h u n d r e d rands) to t h e trust; 

19.2. in t e rms of c l a u s e 5.1, t h e First a n d S e c o n d R e s p o n d e n t s a r e t h e first a n d only 

t rus t ees a s well a s t h e i n c o m e a n d c a p i t a l benef ic ia r ies , a l o n g with a ce r t a in 

Isabel la Helmina J a c o m i n a a Britz a n d Federick Francois Britz, a s p r o v i d e d for in 

c l a u s e s 2.3.1 a n d 2.3.2. The a p p l i c a n t c o n t e n d s t h a t t h e a f o r e m e n t i o n e d 

Helmina J a c o m i n a a Britz a n d Federick Francois Britz a r e t h e First a n d S e c o n d 

R e s p o n d e n t s ' ch i ld ren ; 

19.3. a c c o r d i n g to c l a u s e 6.1, t h e t rus tees o t h e r t h a n t h e First a n d S e c o n d 

R e s p o n d e n t s a r e a p p o i n t e d by t h e First a n d S e c o n d R e s p o n d e n t s ; a n d 

19.4. in t e rms of c l a u s e 14.1 thereof , t h e discret ion of t h e First a n d S e c o n d 

R e s p o n d e n t s a s t rus tees , is a b s o l u t e a n d un res t r i c t ed a n d n e e d not b e 

e x e r c i s e d with a n y r e f e r e n c e to t h e benef ic iar ies . 

20. In te rms of t h e provisions of c l a u s e 11.2.4.1, t h e t rus t ees of such trust, a r e , inter 

alia, e m p o w e r e d , in their full discretion to hold, d e v e l o p , let, buy or sell, 

w h e t h e r by pub l i c a u c t i o n , or ou t of h a n d or by o p e n t e n d e r or in a n y m a n n e r 

to d e a l with t h e trust's asse ts ; to res ide in a n y i m m o v a b l e p r o p e r t y t h a t 

b e l o n g s to t h e trust a n d to d e v e l o p t h e p rope r ty or to exploit its minerals a n d 

sell t h e m a s they , in their a b s o l u t e discretion, d e e m it to b e in t h e bes t interest 

of t h e t rus t . (c lause 11.2.4.2) 

20 .1 . d e a l with p r o p e r t y of such trust by, inter alia, r e ta in ing , selling, d isposing of, 

p l e d g i n g or m o r t g a g i n g such p rope r ty (see c l a u s e 9.1.1.) 
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20.2. Incur a n d p a y from t h e i n c o m e or from t h e c a p i t a l of t h e trust a n y e x p e n s e s in 

c o n n e c t i o n with t h e ownersh ip , hold ing , u p k e e p , repair , m a i n t e n a n c e or 

p r e s e r v a t i o n of t h e trust p r o p e r t y ( s ee c a u s e 9.1.2.) a t 14 A c k e r m a n n s t r a a t 

Trust 

20 .3 . to d e a l g e n e r a l l y with t h e asse ts of t h e trust from t ime to t ime in a s u c h 

m a n n e r a s t h e y in a so le a n d u n f e t t e r e d discre t ion shall think fit, a s if t h e y 

h a d b e e n a b s o l u t e l y a n d beneficial ly ent i t led to t h e p r o p e r t y ( see c l a u s e 

9.1.6) a t 14 A c k e r m a n n s t r a a t Trust. 

In te rms of t h e Trust D e e d of t h e Brizeile Trust, t h e t rus tees of such trust a r e , a m o n g 

o thers , e m p o w e r e d in their full d iscret ion al low a n y of t h e trust benef ic ia r ies to r e s i d e 

in a n y i m m o v a b l e p r o p e r t y w h i c h is o n a s s e t of t h e trust, or t o l e a s e s u c h p r o p e r t y 

a n d t o d e v e l o p t h e p r o p e r t y or exploit t h e minerals t he r eo f a n d sell s a m e a s t h e y in 

their d iscre t ion, b e l i e v e t o b e in t h e interest of such trust [ see c l a u s e 11.2.4.2) 

The a p p l i c a n t c o n t e n d s t h a t it is c l e a r t h a t t h e First a n d S e c o n d R e s p o n d e n t s a r e 

effect ively in full a n d a b s o l u t e control of t h e assets of t h e trust a n d t h a t but for t h e 

trust, t h e First a n d S e c o n d R e s p o n d e n t s w o u l d hold or w o u l d h a v e a c q u i r e d in the i r 

o w n n a m e s t h e a s se t s b e l o n g i n g t o t h e trusts, h a v i n g r e g a r d to t h e following f a c t s : 

22 .1 . t ha t t h e First a n d S e c o n d R e s p o n d e n t s a r e sole t rus tees of t h e trusts in t e r m s 

of Trust D e e d s , g i v e n a b s o l u t e cont ro l a n d u n f e t t e r e d discret ion in r e s p e c t of 

t h e a s se t s of a trusts. 

22.2. t h e First a n d S e c o n d R e s p o n d e n t s a r e t h e benef ic ia r ies of t h e Brizeile trust 

w h i c h in turn is t h e sole bene f i c i a ry of t h e 14 A c k e r m a n n s t r a a t Trust a n d w h i c h 

h a s t h e p o w e r t o r e m o v e t h e t rus tees of t he 14 A c k e r m a n n s t r a a t Trust a t will: 

2 3 . In t e rms of c l a u s e 16.3 of t h e Trust D e e d of Brizeile Trust, t h e t rus tees of s u c h trust a r e 

en t i t led , in their so le a n d exclusive discret ion, to t ransfer o w n e r s h i p of t h e trust a s se t s 

to a n y of t h e bene f i c i a r i e s prior to t h e t e rmina t ion of t h e trust. 
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23 .1 . in t e rms ot c l a u s e 13.3 of t h e trust d e e d of t h e 14 A c k e r m a n n s t r a a t Trust, t h e 

t rus t ees a r e e m p o w e r e d , on such d a t e as t h e t rus tees in their d iscre t ion 

reso lve , t o t e r m i n a t e t h e trust a n d distribute t h e trust a s se t s to t h e 

bene f i c i a r i e s . 

23.2 O n t h a t basis, t h e First a n d S e c o n d R e s p o n d e n t s a r e en t i t l ed to t ransfer 

o w n e r s h i p of t h e asse ts of b o t h trusts t o t h e m s e l v e s a s a n d w h e n t h e y p l e a s e . 

A c c o r d i n g to t h e a p p l i c a n t this is a g a i n par t of t h e u n f e t t e r e d d iscre t ion of 

t h e first o n d s e c o n d r e s p o n d e n t s in r e s p e c t of assets of t h e trust. The First a n d 

S e c o n d R e s p o n d e n t s effect ively c a n n o t b e r e m o v e d a s t rus t ees of t h e trust b y 

a n y o n e o t h e r t h a n t h e m s e l v e s . 

The First a n d S e c o n d R e s p o n d e n t s a r e in ppssession of, utilise a n d g a i n t h e full benef i t 

of t h e a s se t s of t h e trusts on a d a y - t o - d d y basis . The t rus tees r e s ide in t h e i m m o v a b l e 

p r o p e r t y d e s c r i b e d a s Erf 2780 H e i d e l b e r g Extension 13 Township, l o c a t e d a t 10 M o n o 

Street , J o r d a a n Park, H e i d e l b e r g , w h i c h Is reg i s te red in t h e n a m e of t h e Brizelle trust, 

a s c o n f i r m e d in t h e W i n d e e d p r o p e r t y s e a r c h . The furniture a n d h o u s e h o l d -

e q u i p m e n t ostensibly o w n e d by t h e 14 A c k e r m a n n s t r a a t Trust a n d listed in t h e 

inven tory of t h e Sheriff a n n e x e d to t h e a p p l i c a n t ' s p a p e r s a r e l o c a t e d within t h e 

r e s i d e n c e of t h e First a n d S e c o n d R e s p o n d e n t s . The m o v a b l e a s se t s o w n e d by t h e 14 

A c k e r m a n n s t r a a t Trust w e r e o w n e d b y t h e First a n d S e c o n d R e s p o n d e n t s a n d 

s u p p o s e d l y d o n a t e d t o such trust by t h e First a n d S e c o n d R e s p o n d e n t s dur ing t h e 

p e r i o d 2000 a n d 2004 as e v i d e n c e d by t he First a n d S e c o n d R e s p o n d e n t in 

p a r a g r a p h 3 of their affidavit a n n e x e d to t h e Sheriff's Return of Se rv ice . The First a n d 

S e c o n d R e s p o n d e n t s a r e marr ied to e a c h o the r in c o m m u n i t y of p r o p e r t y a n d 

a c c o r d i n g l y h a v e their joint e s t a t e . 
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it is c l e a r from t h e f inancia l s t a t e m e n t s of t h e 14 A c k e r m a n n s t r a a t Trust t h a t it d o e s 

not carry on business or o p e r a t e in a n y o t h e r m a n n e r t h a n to ostensibly o w n t h e 

m o v a b l e asse ts l o c a t e d a t t h e p l a c e of r e s i d e n c e of t h e First a n d S e c o n d 

R e s p o n d e n t s . Al though t h e a p p l i c a n t is not in possess ion of a n y of t h e f inancial 

s t a t e m e n t s of Brizeile Trust, t h e r e is no d o u b t , so c o n t e n d s t h e a p p l i c a n t , t h a t Brizeile 

Trust d o e s no t ca r ry business or o p e r a t e in a n y m a n n e r o t h e r t h a n ostensibly t o o w n 

t h e I m m o v a b l e p r o p e r t y w h e r e i n t h e First a n d S e c o n d R e s p o n d e n t s r es ide . The 

a p p l i c a n t c o n t e n d s fu r the rmore t h a t it is p r o b a b l e t h a t n o formal m e e t i n g s of t h e 

t rus tees of t h e trust h a v e e v e r b e e n he ld . The a p p l i c a n t o p i n e s t h a t t h e trusts a r e 

mere ly veh ic le s utilized by t h e First a n d S e c o n d R e s p o n d e n t s to p r o t e c t t h e m s e l v e s 

from credi tors . 

It is c l ea r , in t h e c i r c u m s t a n c e s illustrated a b o v e , t h a t t h e First a n d S e c o n d 

R e s p o n d e n t s d o not t r e a t t h e trusts as b e i n g s e p a r a t e enti t ies existing a p a r t from 

t h e m . It is c l e a r fu r the rmore t h a t t h e trusts a r e t h e "alter egos" of t h e First a n d S e c o n d 

R e s p o n d e n t s a n d a r e no t a c t u a l l y s e p a r a t e from t h e First a n d S e c o n d R e s p o n d e n t s . It 

is a l so c l e a r t h a t in 2000 or b e f o r e t h e n t h e First a n d S e c o n d R e s p o n d e n t s m a d e a 

c a l c u l a t e d dec i s ion t o r e a r r a n g e their f inancial affairs in o r d e r to frustrate t h e c l a ims 

of their c red i tors . 

Both of t h e trusts w e r e r e g i s t e r e d in mid-2000 a n d , as se i out in t h e affidavit of t h e First 

a n d S e c o n d R e s p o n d e n t s , t h e First a n d S e c o n d R e s p o n d e n t s sys temat ica l ly d o n a t e d 

all of their m o v a b l e p r o p e r t y to t he 14 A c k e r m a n n s t r a a t Trust dur ing t h e p e r i o d 2000 

to 2004 a n d Erf 2730 H e i d e l b e r g Extension 13 Township w a s reg i s t e red in t h e n a m e of 

t h e Brizeile trust in 2005. 
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As a result t h e First a n d S e c o n d R e s p o n d e n t s a r e d i v e s t e d of all a t t a c h a b l e p r o p e r t y 

o n d a r e a t leisure t o incur d e b t s as t h e y p l e a s e wi thout fear of t h e c o n s e q u e n c e s to 

defau l t , t o t h e g r o v e p r e j u d i c e of c redi tors such a s t h e a p p l i c a n t . If is in t h e light of 

t h e a b o v e m e n t i o n e d f a c t o r s t h a t t h e a p p l i c a n t submits t ha t in truth a n d in f a c t t h e 

asse ts ostensibly o w n e d b y t h e trusts b e l o n g to t h e First a n d S e c o n d R e s p o n d e n t s d n d 

fur thermore t h a t t h e veil of t h e trust o u g h t to b e d i s r e g a r d e d a n d t h e a s se t s ostensibly 

o w n e d by t h e trusts o u g h t t o b e d e c l a r e d e x e c u t a b l e for t h e d e b t s o w n e d by t h e 

First a n d S e c o n d R e s p o n d e n t s , t o t h e a p p l i c a n t . 

The r e s p o n d e n t s o p p o s e t h e a p p l i c a t i o n a n d , in d o i n g so, rely o n t h e o p p o s i n g 

affidavit by t h e First R e s p o n d e n t , s u p p o r t e d by t h e conf i rmatory affidavit of t h e 

S e c o n d R e s p o n d e n t . 

A c c o r d i n g to t h e First R e s p o n d e n t , a p r o p e r t y d e v e l o p e r , h e a n d t h e S e c o n d 

R e s p o n d e n t a r e m a r r i e d to e a c h o t h e r in c o m m u n i t y of p r o p e r t y a n d b o t h res ide o s 

t e n a n t s a t 10 M o n a St ree t , J o r d a a n Park, He ide lbe rg , wh ich is t h e p r o p e r t y of Brizelle 

Trust (BT) o w n e r s . In 2000, h e w a s a d v i s e d to res t ruc ture their business affairs a n d 

portfolio in trust. 

Following s u c h a d v i c e , h e f o u n d e d t h r e e inter vivos trusts os follows:-

• Izani trust IT 1139/2000 w h i c h c a t e r e d for his business os a d e v e l o p e r . He f o u n d e d this 

trust b e c a u s e h e h a d t a k e n on d e v e l o p m e n t to e r e c t 40 simplex units in a secur i ty 

c o m p l e x k n o w n a s A r c o n Villas in V e r e e n i g i n g ; 

• Brizelle Trust IT 1081/2000 wh ich w a s d e s i g n e d for i nves tmen t in i m m o v a b l e p r o p e r t y ; 

a n d 14 t h A c k e r m a n S t raa t Trust 1T1300/2000 wh ich w a s d e s i g n e d for i n v e s t m e n t in 

m o v a b l e p r p p e r t y . 
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Izani T r u s t w a s r e g i s t e r e d for t h e so l e p u r p o s e of b e i n g u s e d a s a p r o p e r t y d e v e l o p e r 

a n d a t r a d i n g trust, lis bus iness b a n k i n g a c c o u n t w a s he ld a t t h e H e i d e l b e r g Branch 

of t h e First Na t iona l Bank. Initially t h e d e v e l o p m e n t of t h e forty simplex units of Arcon 

Villas w e n t well with t w e n t y t w o (22) of s u c h units sold of t h e p l a n a n d a m a n a g e d 

business a c c o u n t c o n d u c t e d a t t h e a p p l i c a n t without a n y overd ra f t facility. H o w e v e r 

in t h e c o u r s e of t ime , Izani Trust s t a r t e d e x p e r i e n c e d c a s h flow p r o b l e m s . In o r d e r t o 

so lve s u c h p r o b l e m s , h e a p p r o a c h e d their He ide ibe rg b r a n c h of t h e First Nat ional 

Bank so t h a t it c o u l d g r a n t Izani Trust overdraf t facilities. As secur i ty for t h e sa id 

ove rd ra f t facilities, Izani Trust w a s p r e p a r e d t o e n c u m b e r unit 59 w h i c h a t t h e t ime 

w a s 80% c o m p l e t e . H o w e v e r t h e First Nation Bank a d v i s e d t h a t it w o u l d not b e 

n e c e s s a r y . 

Izani w a s t h e n i n t r o d u c e d to W y a n d N a u d e a t t o rneys w h o in formed him t h a t h e 

w o u l d a r r a n g e for b r idg ing f i n a n c e in o rde r to e n a b l e Izani Trust to c o m p l e t e t h e 

r e m a i n i n g units of t h e p ro jec t s . To t h a t e n d , h e a n d t h e S e c o n d R e s p o n d e n t in b o t h 

their p e r s o n a l c a p a c i t i e s a n d a s t rus tees of izani, a p p l i e d for a f inancial l o a n for Izani 

Trust. A c c o r d i n g t o a n n e x u r e "B2" t o t h e First R e s p o n d e n t ' s a n s w e r i n g affidavit, t h e 

loan a g r e e m e n t , t h e l o a n w a s for R7, 200, 200. 00. Due to t h e high interes t on t h e s a id 

l oan , Izani c o u l d no t se rv ice t h e loan as a c o n s e q u e n c e of w h i c h t h e y w e r e 

r e q u e s t e d to transfer t h e r e m a i n i n g units to t h e said a t t o r n e y s a t t h e v a l u e of R500, 

000.00 e a c h a n d , h a v i n g d o n e so , Izani Trust h a d n o c a s h flow to se t t le e a c h d e b t 

with t h e a p p l i c a n t o n d w i t h d r e w from the d e v e l o p m e n t . Unit 59, w h i c h t h e y h a d 

originally of fe red to t h e a p p l i c a n t as security for t h e overd ra f t facility, w a s l a t e r 

t r ans fe r red from Izani Trust t o t h e sa id a t t o r n e y s . 

He c o n t e n d s fu r the rmore t h a t t h e y a lways ran Izoni Trust as a n o n - g o i n g c o n c e r n in 

l a w a n d p rac t i ca l ly . W h e n Izani Trust a p p l i e d for overdraf t facilities from First Na t iona l 



Bank, a n d h e s i g n e d a s surety, h e n e v e r listed a n y of t h e asse ts of Brizelle Trust or 14 

A c k e r m a n n s t r a a t Trust a s p a r t of t h e assets of Izani Trust. He c o n t e n d s fu r the rmore 

t h a t h e h a s a l w a y s r e c o g n i s e d , a s i n d e p e n d e n t entit ies, t h e various trusts a n d their 

o w n s e p a r a t e a s s e t s . He runs t h e s e entit ies i n d e p e n d e n t l y a n d , a s a founde r , d i v e s t e d 

himself from s u c h trust p rope r t i e s . He would , h a d h e b e e n so r e q u e s t e d b y t h e 

a p p l i c a n t , h a v e listed t h e a s se t s of Izani Trust w h e n it a p p l i e d for t h e o v e r d r a f t 

facilities a n d t h e a p p l i c a n t w o u l d , a t t ha t s t a g e , h a v e b e e n a w a r e of t h e n a t u r e of 

t h e asse ts of t h e var ious trusts. 

BR1ZELA T R U S T 

34. W h e n h e a p p l i e d for t h e overd ra f t facilities for Izani Trust a n d s i g n e d as surety, h e w a s 

a l r e a d y rent ing t h e p r o p e r t y , 10 M o n a Street , J o r d a a n Park, H e i d e l b e r g , w h i c h h a d 

previously b e e n a c q u i r e d by Brizelle Trust a n d w h i c h h a d a l r e a d y b e e n r e g i s t e r e d in 

t h e n a m e of Brizelle Trust, a s their i nves tmen t p r o p e r t y . The sa id p r o p e r t y h a d b e e n 

a c q u i r e d by t h e sa id Brizelle Trust with its o w n r e s o u r c e s a n d h e w a s a t ail t imes 

d i v e s t e d from o w n e r s h i p of its a s se t s . 

35. The said Brizelle trust a c q u i r e d t h e said p roper ty u n d e r t h e fellowing c i r c u m s t a n c e s . 

The Brizelle Trust a c q u i r e d t h e sa id p rope r ty during 2004 with a "kustingsbrief" b o n d 

from t h e original o w n e r s r eg i s t e r ed to t h e a m o u n t of R725, 273.63. This w a s d o n e 

u n d e r m o r t g a g e b o n d B012383/2006 wh ich w a s la te r c a n c e l l e d on 8 S e p t e m b e r 

2006. 

36. The Brizelle Trust b o u g h t t h e sa id proper ty for t h e initial p u r c h a s e pr ice of R700 000 

t o g e t h e r with s u c h cos t s a n d a c c o r d i n g l y g e n e r a t e d its o w n f i n a n c e t o s e c u r e t h e 

p u r c h a s e the reof . Brizelle Trust t h e n es t ab l i shed a c red i t r e c o r d p a y m e n t of t h e 
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"kustingsbrief" b o n d t o t h e initial sellers a n d as a result of such p a y m e n t qual i f ied for 

m o r t g a g e b o n d with t h e S e v e n t h R e s p o n d e n t . It w a s a b l e to register a m o r t g a g e 

b o n d in t h e sum of R800, 000.00 o v e r t h e p r o p e r t y in favour of t h e S e v e n t h 

R e s p o n d e n t . The Brizeile Trust w a s in t h a t m a n n e r a b l e to se t t l e t h e "kustingsbrief" 

w h i c h w a s t h e n c a n c e l l e d . 

37 . As a t t h e 16 O c t o b e r 2009 t h e Brizeile Trust h a d identified a n o t h e r i n v e s t m e n t 

o p p o r t u n i t y in O u d t s h o o r n . It h a s listed t h e p roper ty , on w h i c h t h e First a n d S e c o n d 

R e s p o n d e n t s live as o n e of its o w n asse ts , for sa le . It e n t e r e d into a s a l e a g r e e m e n t 

w h i c h fai led by r e a s o n of t h e f a c t t h a t n o g u a r a n t e e s w e r e d e l i v e r e d . The First a n d 

S e c o n d R e s p o n d e n t s c o n t e n d t h a t t h e Brizeile Trust is run i n d e p e n d e n t l y a n d 

fu r the rmore , t h a t it a c q u i r e d its asse ts from its o w n r e sou rce s . As its f o u n d e r a n d 

t ru s t ee t h e first r e s p o n d e n t d o e s not o w n a n y p r o p e r t y of t h e trust a s se t s . They 

c o n t e n d fu r the rmore t h a t t h e Brizeile Trust wou ld suffer i m p a r a b l e d a m a g e should it 

b e u n a b l e t o d i s p o s e of its a f o r e m e n t i o n e d asse ts by sa le a n d u s e t h e p r o c e e d s 

t h e r e o f to f i n a n c e its p l a n n e d i n v e s t m e n t in O u d t s h o o r n . 

14 A C K E R M A N N S T R A A T T R U S T 

38 . This is t h e trust t h a t t h e First R e s p o n d e n t , a c t i n g o n t h e a d v i c e t o s t ruc tu re a trust in 

o r d e r t o t ransfer m o v a b l e a s se t s a c q u i r e d ot a m a r k e t v a l u e , e s t a b l i s h e d . The 

r e s p o n d e n t s , h a v i n g identif ied t h e m o v a b l e asse ts t h e y w a n t e d to t ransfer to this trust, 

first o b t a i n e d their va lua t ion from t h e a u c t i o n e e r s . The m o v a b l e p r o p e r t y w a s 

e v a l u a t e d a t R234, 400.00, w h i c h w a s t h e m a r k e t r e l a t e d v a l u e a n d t h e t rus tees , 

a c t i n g in their p e r s o n a l c a p a c i t i e s , t h e n t ransferred their m o v a b l e p r o p e r t y from 2001 

t o 2004, to t h e 14 A c k e r m a n n s t r a a t Trust. 

39. Loan a c c o u n t s in lieu of t h e transfer of t h e m o v a b l e p rope r ty w e r e c r e a t e d dur ing 

t h a t pe r i od , in t h e v a l u e of 3119, 400.00 in favour of t h e First R e s p o n d e n t a n d Rl 15, 
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000.00 in favour of t h e S e c o n d R e s p o n d e n t . The r e s p o n d e n t s c o n t e n d t h a t t h e y w e r e 

a d v i s e d t h a t it w a s legal ly c o r r e c t to c r e a t e loan a c c o u n t s in their f avour a g a i n s t t h e 

sa id trust in r e s p e c t of t h e p e r s o n a l m o v a b l e p rope r ty t h a t t h e y h a d t ransfer red t o t h e 

trust. In s u p p o r t of t h e e v a l u a t i o n of t h e p rope r ty a n d t h e e s c a l a t e d l o a n a c c o u n t s 

t h e First o n d S e c o n d R e s p o n d e n t s a t t a c h e d a " S c h e d u l e Transferring of M o v a b l e t o 

Trust Agains t Loan A c c o u n t s " . 

This s t a t e of affairs w a s a l so r e c o r d e d in t h e trust's f inancial s t a t e m e n t s for t h e p e r i o d 

2 0 0 1 - 2004 a s fully se t o u t in a n n e x u r e "B6-B9" to their a n s w e r i n g affidavit. The First 

R e s p o n d e n t c o n t e n d s t h a t h e ' a l w a y s d i f ferent ia ted b e t w e e n t h e as se t s of t h e trust 

a n d his p e r s o n a l a s se t s a n d a s proof thereof h e n e v e r listed t h e m in t h e a p p l i c a t i o n 

w h e n Izani Trust a p p l i e d for c red i t facilities or w h e n h e s igned os surety. 

He w a s a d v i s e d t h a t o n c e e a c h y e a r , their loan a c c o u n t s should b e r e d u c e d with 

t h e a l l o w e d e x e m p t a n n u a l d o n a t i o n s from t h e m t o t h e trust o v e r t h e pe r iod . The s a id 

s t a t e of affairs w a s a l so r e c o r d e d in t h e financial s t a t e m e n t s of t h e trust for t h e 

p e r i o d s 2005 t o 2008. The First R e s p o n d e n t c o n t e n d s t h a t t h e transfer of their p e r s o n a l 

m o v a b l e s t o t h e sa id trust in t h e m a n n e r in which t h e y did w a s lawful o n d t h a t o n c e 

transfer of such g o o d s h a d b e e n e f f e c t e d , t he g o o d s c e a s e d to b e their o w n 

p e r s o n a l b e l o n g i n g s a n d t h e r e b y b e c a m e the p r o p e r t y of t h e trust. They r e c o g n i s e d 

t h e d i f f e r e n c e b e t w e e n t h e trust a s se t s a n d their o w n p e r s o n a l asse ts a n d it is for t h e 

sa id r e a s o n t h a t t h e Sheriff f o u n d n o a t t a c h a b l e a s se t s a n d h a d on t h a t basis, t o file a 

nulla bona Return of Service o n b o t h asse ts a n d loan a c c o u n t s of 14 

A c k e r m a n n s t r a a t Trust. He a n d t h e S e c o n d R e s p o n d e n t a r e rent ing 10 M o n o S t ree t , 

J o r d a a n Park, H e i d e l b e r g , os a fully furnished p r o p e r t y from t h e Brazille trust o n d a r e 

c o v e r i n g t h e b o n d p a y m e n t s ou t of rent which is m a r k e t r e l a t e d . 
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42. It is c l e a r t h a t t h e a p p l i c a n t d o e s not c o m p l a i n a b o u t t h e found ing of t h e trusts a s 

m u c h a s it d o e s with t h e p u r p o s e for w h i c h t h e First R e s p o n d e n t f o u n d e d t h e trusts. In 

a w o r d , a c c o r d i n g t o t h e a p p l i c a n t , t h e p u r p o s e of t h e e s t a b l i s h m e n t of t h e trusts 

w a s to frustrate t h e c r ed i to r s ' c la ims a n d , for t h a t r e a s o n , t h e a p p l i c a n t o p i n e s t h a t 

s p e c i a l c i r c u m s t a n c e s exist t h a t justify t h e p ie rc ing of t h e veil in r e g a r d t o t h e trusts. 

A c c o r d i n g t o t h e a p p l i c a n t , t h e t h r e e trusts a r e t h e "alter egos" of t h e First a n d 

S e c o n d R e s p o n d e n t s ; t h e sa id r e s p o n d e n t s d o no t t r e a t t h e trusts a s ent i t ies s e p a r a t e 

from t h e m ; t h e trusts a r e no t a c t u a l l y s e p a r a t e from t h e First a n d S e c o n d 

R e s p o n d e n t s ; t h e t r a n s a c t i o n s relied u p o n by t h e S e c o n d R e s p o n d e n t a r e s i m u l a t e d 

a n d bu t for t h e trusts t h e First a n d S e c o n d r e s p o n d e n t s wou ld h a v e a c q u i r e d in their 

o w n n a m e s a s se t s os tensibly b e l o n g i n g to t h e trusts. 

43 . In B a d e n h o r s t v . B a d e n h o r s t 2 0 0 6 (2) S A 2 5 5 ( S C A ) , t h e cour t s t a t e d t h a t w h e t h e r trust 

a s se t s shou ld b e i n c l u d e d in t h e h u s b a n d ' s e s t a t e for p u r p o s e s of redistr ibution in 

te rms of s 7 (3) of t h e D ivo rce Act 70 of 1979, t h e d e facto con t ro l of t h e trust a s se t s 

by t h e h u s b a n d mus t first b e e s t a b l i s h e d . 

44. The cour t h e l d t h a t t h e m e r e f a c t t h a t t h e trust a s se t s v e s t e d in t h e t rus t ees a n d d id 

thus not form p a r t of t h e t rus tees ' e s t a t e s , did not p e r s e e x c l u d e s u c h a s se t s from 

c o n s i d e r a t i o n w h e n d e t e r m i n i n g w h a t h a d to b e t a k e n into a c c o u n t w h e n m a k i n g a 

redistribution o rde r . 

'To s u c c e e d In claim that trusts assets be included in the estate of one of the parties 

to a marriage there needs to be evidence that such a party controlled the trusts ond 

but for the trust would have acquired and owned the a s se t s in his own name". See 

paragraph [9] at page 260. " T o determine whether a party has such control it is 

necessary to first have regard to the terms of the trust deed o n e ' secondly to consider 
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the evidence of how the affairs of the trust were conducted during the marriage". 

S e e also J o r d a n v J o r d a n 2 0 0 1 (3) S A 288(C) 3 0 0 F - G at p a r a g r a p h s 2 9 a n d 33 . 

A c c o r d i n g to c l a u s e 41 of t h e trust d e e d of Brizelle Trust t h e First R e s p o n d e n t d o n a t e d 

R100-00. 

"4.1 Die Skenker skenk hiermee die bedrag van R100,00 aan die Trustees ten 

b e h o e w e van die begunstigdes as 'n skenking inter vivos en names homself en sy 

Eksekuteur " 

C l a u s e 5 of t h e trust d e e d p rov ides t h a t : 

"Die Eerste Trustees sol die volgende persone wees wat hiermee sodanige aansteliing 

aanvaar: 

5.1.1 STEPHANUS TJAART BRITZ 

en 

5.1.2 ISABELLA HELMINA BRITZ...." 

w h o a r e r e spec t ive ly t h e First a n d S e c o n d R e s p o n d e n t s in this a p p l i c a t i o n . Of c o u r s e 

a n y p e r s o n m a y b e a p p o i n t e d as a t rus tee , if t h e r e is n o conflict of interest . It w o u l d 

a p p e a r t h a t t h e f o u n d e r t o o , m a y also b e a p p o i n t e d a s t r u s t ee . 

"A beneficiary may himself be appointed trustee and if there is no conflict of interests 

involved the founder may also be appointed" S e e R P a c e in B u t t e r w o r t h F o r m s A n d 

P r e c e d e n t s T r u s t s a n d T r u s t e e s p a g e 9. 

Provision for t h e a p p o i n t m e n t of s u c c e s s i v e t rus tees is m o d e in d o u s e 6 of t h e trust 

d e e d s of b o t h Brizelle Trust a n d 14 A c k e r m a n n s t r a a t Trust. Al though c l a u s e 6.2 of t h e 

14 A c k e r m a n n s t r a a t Trust p rov ides t h a t Brizelle Trust shall h a v e t h e p o w e r from t ime t o 

t ime a n d a t all t imes t o , by resolution p a s s e d in terms of 1.1 belowfsic) r e m o v e a n y 

Trustee from office a n d or t o a p p p i n t such add i t i ona l Trustee or t rus tees , a n d or t o 
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o p p o i n t a s u c c e s s o r or s u c c e s s o r s to a s s u m e office a s Trustee(s) on t h e a p p o i n t m e n t 

of s u c c e s s i v e t rus tees is entirely t h e exclusive d o m a i n of t h e First a n d S e c o n d 

R e s p o n d e n t s , failure of a n y o n e or m o r e o t h e Trustees, as t h e Primary Beneficiary 

m a y in his d iscre t ion by resolution a fo resa id d e t e r m i n e it is h o w e v e r c l e a r t h a t 

48. The purpose of clauses 6 of the trusts quite clearly is to c rea te and p e r p e t u a t e a situation in w h i c h 

con t ro l of t h e trusts p e r m a n e n t l y vests in t h e First a n d S e c o n d R e s p o n d e n t s or in s u c h 

p e o p l e a s a r e d e t e r m i n e d by t h e First a n d S e c o n d R e s p o n d e n t s . This c l a u s e is d e s i g n e d to 

p l a c e con t ro l of t h e affairs t h e trust directly in h a n d s of t h e First a n d S e c o n d R e s p o n d e n t s or 

indirect ly t h r o u g h their s t r ingent pa r t i c ipa t ion in t h e a p p o i n t m e n t of a l t e r n a t i v e t rus tees . This 

is p rec i se ly w h a t t h e cou r t in Badenhor s t v. Badenhor s t sup ra he ld t h a t should b e 

e s t a b l i s h e d . 

49. A c c o r d i n g to c l a u s e 14 of t h e d e e d of trust a t t h e Brizille Trust t h e discret ion of t h e First a n d 

S e c o n d R e s p o n d e n t s is a b s o l u t e . Nei ther of t h e benef ic iar ies h a s a n y right to c h a l l e n g e t h e 

m a n n e r in wh ich t h e t rus tees e x e r c i s e their d iscret ion. This c l a u s e is, in my view, o p p r e s s i v e 

a n d c o n t r a r y t o t h e i d e a of a trust in t h e s e n s e tha t , a l t h o u g h t h e trust w a s e s t a b l i s h e d for 

t h e benef i t , a m o n g o thers , of t h e First a n d S e c o n d R e s p o n d e n t s ' chi ldren, t h e y a r e b a r r e d 

from c h a l l e n g i n g t h e dec i s ions of t h e First a n d S e c o n d r e s p o n d e n t s with r e g a r d t o t h e 

m a n n e r in w h i c h t h e y admin i s t e r t h e affairs of t h e trust. The t rus tees t h e m s e l v e s , t o g e t h e r 

with their t w o ch i ld ren , a r e t h e benef ic ia r ies of t h e Brizille Trust. 

50. It is i n d e e d t h e d u t y of t h e t rus tees , a m o n g others , to k e e p p r o p e r r e c o r d s of t h e affairs of 

t h e trusts. This du ty involves t h e du ty to furnish t h e benef ic iar ies with c o p i e s of t h e a c c o u n t s , 

shou ld t h e bene f i c i a ry so r e q u e s t . There is a p u r p o s e in furnishing t h e bene f i c i a ry with c o p i e s 

of t h e a c c o u n t i n g r e c o r d s of t h e trust. The p u r p o s e should not b e , as it is t h e c a s e in t e rms of 

c l a u s e 14 of t h e Brizille Trust, t o s i l ence t h e benef ic iar ies bu t to a p p r i s e t h e m of t h e m a n n e r in 

w h i c h t h e trust is m a n a g e d . A c c o r d i n g l y t h e t rus tees a r e a c c o u n t a b l e to t h e benef i c i a r i e s in 

t h e m a n n e r in w h i c h t h e trust is run. It is for t h e s e r easons t h a t a t rus t ee m a y b e pe r sona l ly 
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l iable t o t h e benef i c i a r i e s for a b r e a c h of trust. The bene f i c i a ry h a s rights t h a t a r e b e 

p r o t e c t e d . The trust d e e d of Brizelle Trust has c r e a t e d rights for t h e benef ic ia r ies but a t t h e 

s a m e t i m e t a k e s a w a y their m e a n s of p r o t e c t i o n of t h o s e rights. 

The t rus t ees of Brizelle Trusts a r e e m p o w e r e d by t h e provisions of c l a u s e 11.2 .4 .1. in their 

a b s o l u t e d iscre t ion to hold, d e v e l o p , let, by, or sell, w h e t h e r by publ ic a u c t i o n or p r i v a t e 

t e n d e r t h e asse t s , w h e t h e r m o v a b l e or i m m o v a b l e , of t h e trust. C l a u s e 11.2.4.2 p rov ides t h a t 

bene f i c i a r i e s a n d their g u a r d i a n s or p a r e n t s or c a r e t a k e r s m a y res ide on t h e i m m o v a b l e 

p r p p e r t y in o r d e r t o c o n d u c t , a m o n g o thers , fa rming activit ies. 

O n t h e s t r e n g t h of t h e provisions of c l a u s e 11.2.4.2 of t h e Brizelle Trust D e e d , t h e First a n d 

S e c o n d R e s p o n d e n t s res ide o n t h e p rope r ty , 10 M o n a Street , J o r d a a n Park, H e i d e l b e r g . They 

c l a im t h a t t h e y h a v e l e a s e d t h e p r o p e r t y from Brizelle Trust. They h a v e h o w e v e r fa i led t o 

p r o d u c e a n y l e a s e a g r e e m e n t or t o s h o w its e x i s t e n c e or furnish t h e r e l e v a n t deta i ls of such 

l e a s e a g r e e m e n t or t o justify their t e n a n c y o n t h e p r o p e r t y of t h e trust. Failure by t h e First 

a n d S e c o n d R e s p o n d e n t s to a t t a c h to their p a p e r s proof of t h e e x i s t e n c e of a l e a s e 

a g r e e m e n t b e t w e e n sa id trust a n d t h e m or to furnish e x p l a n a t o r y de ta i l s of t h e a l l e g e d 

l e a s e or t o p r o d u c e t h e l e a s e l e a d s to seve ra l inev i tab le conc lus ions . 

The first c onc lu s ion t h a t o n e m a y arrive a t u n d e r t h e c i r c u m s t a n c e s is t h a t t h e r e is n o s u c h 

l e a s e a g r e e m e n t b e t w e e n t h e Brizelle Trust, wh ich owns t h e i m m o v a b l e p r o p e r t y o n w h i c h 

t h e First a n d S e c o n d R e s p o n d e n t s s t ay a n o n e h a n d , a n d t h e First a n d S e c o n d R e s p o n d e n t s 

on t h e o t h e r h a n d , o n d t h a t t h e First a n d S e c o n d R e s p o n d e n t s use t h e p r o p e r t y ostensibly 

o w n e d by t h e trust, a s their o w n p e r s o n a l p r o p e r t y . The First a n d S e c o n d R e s p o n d e n t s d o n o t 

t h e r e f o r e r e g a r d t h e i m m o v a b l e p r o p e r t y os t h e s e p a r a t e p r o p e r t y of t h e trust. 

In B r u n e t t e v B r u n e t t e a n d A n o t h e r N.O. 2 0 0 9 (5) S A 81 (SE) , t h e cou r t h a d t o d e c i d e w h e t h e r 

to a l low a n a p p l i c a t i o n for a n a m e n d m e n t of t h e a p p l i c a n t ' s par t icu lars of c la im in o r d e r t o 

i n c l u d e a p r a y e r t h a t t h e a s se t s of t w o infer vivos trusts b e r e g a r d e d os t h e asse ts of t w o 

bus inesses c o n d u c t e d in p a r t n e r s h i p by t h e a p p l i c a n t a n d t h e first r e s p o n d e n t in t h a t 

pa r t i cu la r m a t t e r . The a p p l i c a n t in t h a t m a t t e r h a d a l l e g e d tha t dur ing t h e c o n d u c t of t h e 
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bus inesses n o dist inction w a s m o d e by t h e par t ies b e t w e e n t h e as se t s of t h e trusts a n d t h e 

a s se t s of t h e pa r t ne r sh ip . O n t h a t basis t h e a p p l i c a n t c o n t e n d e d t h a t it wou ld b e p r o p e r 

t h a t t h e trusts' a s se t s b e d e a l t with a s t h e pa r tne r sh ip asse ts in a n y distribution o r d e r w h i c h 

t h e c o u r t m igh t m a k e . The c o u r t he ld t h a t prima facie a t least it a p p e a r e d t h a t t h e trusts' 

a s s e t s w e r e r e g a r d e d a s p a r t n e r s h i p a s se t s . The cour t he ld fur thermore t h a t : 

"if the applicant's contentions were correct, then the manner in which the 

trust had been administered in the past became highly relevant in 

determining whether or not they should be regarded as constituting 

partnership assets to be taken into account in any distribution order of Act 77 

(3) of the Divorce Act". S e e paragraph 81 f-g. 

55. S e c o n d l y , o n e m o y easily infer tha t , by failing to m a k e sure t h a t t h e r e is in e x i s t e n c e a 

p roper ly e x e c u t e d l e o s e a g r e e m e n t b e t w e e n t h e trust a n d t h e a f o r e m e n t i o n e d 

r e s p o n d e n t s or t e n a n t s , t h e t rus tees h a v e n e g l e c t e d their dut ies to s a f e g u a r d , for t h e 

benef i t , a n d interests of t h e benef ic ia r ies , . 

56. No b a l a n c e s h e e t h a s b e e n a t t a c h e d to t h e r e s p o n d e n t s ' p a p e r s t o s h o w t h e 

i n c o m e t h a t 14 A c k e r m a n n s t r a a t Trust der ives from t h e First a n d S e c o n d R e s p o n d e n t s 

for using t h e trust 's m o v a b l e asse ts or to show to s h o w t h e i n c o m e t h a t Brizeile Trust 

der ives from t h e r e s p o n d e n t s for s taying on its p rope r ty . Using t h e principle set o u t in 

Brune t te v Brune t t e a n d A n o t h e r supra I a m p e r s u a d e d t o find t h a t t h e First a n d 

S e c o n d R e s p o n d e n t s d o not m a k e a distinction b e t w e e n their p e r s o n a l a s se t s a n d 

asse t s of t h e trust a n d t h a t t h e y use t h e assets ostensibly o w n e d by t h e trusts a s p a r t 

of their p e r s o n a l asse t s . 

57. C l a u s e 16.3 of Brizeile Trust g ran t s t h e t rustees t he exclus ive discre t ion to distr ibute t o 

t h e benef ic ia r ies t h e trust p rope r t i e s or trust i n c o m e b e f o r e t e rmina t ion of t h e trust. 

The trust bene f i c i a ry m a y , a t their o w n p l ea su re , d e a l with their a w a r d s in a n y m a n n e r 

t h e y p l e a s e . It will b e r e c a l l e d t h a t t h e First a n d S e c o n d R e s p o n d e n t s a r e t h e 

benef i c i a r i e s of t h e Brizeile Trust a n d t h a t t h e said Brizeile Trust is itself t h e b e n e f i c i a r y 



of 14 A c k e r m a n n s t r a a t Trust. The Brizelle Trust h a s n o p o w e r to r e m o v e t h e t rus tees of 

t h e 14 A c k e r m a n n s t r a a t Trust. 

C o u n s e l for t h e r e s p o n d e n t d e n i e d t h a t t h e First a n d S e c o n d R e s p o n d e n t s c r e a t e d 

t h e trusts solely t o d e f r a u d a n d mi s l ead t h e a p p l i c a n t . He a r g u e d fu r the rmore t h a t 

t h e a p p l i c a n t w a s t h e a u t h o r of its downfal l . A c c o r d i n g t o him, a n d this w a s i n d e e d 

t h e r e s p p n d e n t s ' c a s e , t h e a p p l i c a n t w a s offered unit 59 a s securi ty to e n c u m b e r for 

t h e l o a n t h a t Izani Trust a p p l i e d for. The a p p l i c a n t did not w a n t t o a c c e p t t h e sa id 

Unit 59 a s secur i ty a n d w a s simply p r e p a r e d to e x t e n d a f inancial l oan of R7, 200, 000, 

t o Izani Trust wi thout a n y form of securi ty. To c o m p o u n d t h e m a t t e r s , t h e a p p l i c a n t 

fai led t o o b t a i n list of a s se t s of Izani Trust from t h e First R e s p o n d e n t . Ove r a n d a b o v e 

t h e a p p l i c a n t fai led t o r e q u e s t t h e i n c o m e s t a t e m e n t s a n d b a l a n c e s h e e t s of Izani 

Trust. A c c o r d i n g l y C o u n s e l for t h e r e s p o n d e n t a r g u e d t h a t t h e a p p l i c a n t ' s c c n t e n t i o n 

t h a t t h e r e s p o n d e n t s misled it is wi thout a n y merit. 

The r e s p o n d e n t s ' c a s e is t h a t t h e trusts k e e p s e p a r a t e e s t a t e s a n d t h a t t h e 

r e s p o n d e n t s n e v e r listed a n y asse t s of o n e trust a s a s se t s of t h e o t h e r trusts. This 

a r g u m e n t d o e s no t hold w a f e r for o n e simple r e a s o n t h a t t h e d e t e r m i n a t i o n a s t o 

w h e t h e r t h e t rus tees distinguish trust p rope r ty from p e r s o n a l or business p r o p e r t y c a n 

only b e m a d e w h e n t h e trust h a s a l r e a d y b e e n e s t ab l i shed . A c c o r d i n g to B a d e n h o r s t 

v. B a d e n h o r s t s u p r a t h e test of cont ro l of t h e trust p r o p e r t y c a n n o t b e a p p l i e d a t t h e 

b e g i n n i n g of t h e trust bu t only w h e n t h e trust is a l r e a d y in e x i s t e n c e . Aga in t h e t e s t 

laid d o w n in Brunet te v Brune t te s u p r a c a n only b e a p p l i e d w h e n t h e trust is a l r e a d y 

in full running a n d no t a t t h e b e g i n n i n g . For t h e s e r e a s o n s t h e r e is n o merit in t h e 

a r g u m e n t b y t h e r e s p o n d e n t ' s c o u n s e l t h a t t h e a p p l i c a n t d u g its o w n g r a v e b y 

refusing t o s e c u r e its l oan by e n c u m b e r i n g Unit 59. 

Relying o n t h e au tho r i ty of A i rpor t C o l d S t o r a g e (Pty) Ltd v I b r a h i m 2 0 0 8 (2) S A 3 0 3 (C) 

p a r a s 16 a t p a g e s 306-308, c o u n c e l for t h e a p p l i c a n t a r g u e d t h a t s p e c i a l 
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c i r c u m s t a n c e s d o exists t h a t justified t h e pierc ing of t h e veil. In t h e sa id author i ty t h e 

cour t s t a t e d tha t ; 

"[7] In t h e sphere of companies, the directors and members of a company 

ordinarily enjoy extensive protection against personal liability. However, such 

protection is not absolute, a s the court has the power- in certain exceptional 

circumstances, to "pierce" or "lift" or "pull aside" "the corporate veil" and 

hold the directors personally liable for the debts of the company. 

[8] According to Blackman: 

Veil piercing takes at least two forms. Firstly, there are cases where the court 

disregards the company and treats the members as if they have been acting 

in partnership (or where the company has a single member, as if he had been 

acting on his own behalf), with the consequence that they are, for example, 

held to be the owners of the p r o p e r t y otherwise owned by the company, or 

to be personally liable for its debts and other liabilities. 

[This is said to be the most frequently stated consequence of veil piercing.] 

Secondly, there are those cases where obligations, incurred by shareholders in 

their personal capacity are treated as if they were incurred by the company. 

For present purposes, only the first form of veil piercing need to be considered. 

[9] Whatever form it takes, veil piercing is on "exceptional procedure", and, as 

pointed out by Scott J A in Hulse-Reutter and Others v Godde, a court has no 

general discretion simply to disregard the existence of a separate corporate 

entity whenever it considers it just or convenient to do so. However, the 

circumstances in which a court will disregard the distinction between the 

corporate entity and those who control it are far from settled: 

Much will depend on a close analysis of the facts of each case, 

considerations of policy and judicial judgment. Nonetheless what is, I think. 



clear is that as a matter of principle in a case such as the present there must 

at least be some misuse or abuse of the distinction between the corporate 

entity and those who control it which results in an unfair advantage being 

afforded to the latter." 

W h a t "misuse" or " a b u s e " is, is c lear ly set ou t in p a r a g r a p h 12 o n p a g e 308 w h e r e t h e 

c o u r t s t a t e d tha t ; 

"The starting point is that veil piercing will be employed "only where special 

circumstances exist indicating that it (i.e. the company or close corporation) is a 

mere facade concealing the true facts. Fraud will obviously be such a special 

circumstance, but it is not essential. In certain circumstances the corporate veil will 

also be pierced where the controlling shareholder do not treat the company as a 

separate entity but instead treat it as their "alter ego" or instrumentality, to promote 

their private, extra-corporate interests: a l t h o u g h t h e form is t h a t of a s e p a r a t e ent i ty 

ca r ry ing o n business to p r o m o t e its s t a t e d ob j ec t s , in truth a c o m p a n y is a m e r e 

ins t rumental i ty or business c o n d u c t for p r o m o t i n g , not its o w n e d business or affairs, 

b u t t h o s e of its cont ro l l ing s h a r e h o l d e r s . For all p r a c t i c a l p u r p o s e s t h e t w o c o n c e r n s 

a r e in truth o n e . In t h e s e c a s e s t h e r e is usually no intent ion to d e f r a u d a l t h o u g h t h e r e 

is a l w a y s a b u s e of t h e c o m p a n y ' s s e p a r a t e e x i s t e n c e (an a t t e m p t o b t a i n t h e 

a d v a n t a g e s of t h e s e p a r a t e personal i ty of t h e c o m p a n y wi thout in f a c t t r ea t i ng it a s 

s e p a r a t e entity") 

In t h e first p l a c e , by a n a l o g y t h e a p p l i c a n t ' s C o u n s e l s a r g u m e n t w a s t h a t t h e 

pr incip le a n d l a w t h a t is a p p l i c a b l e t c t h e c lose c o r p o r a t i o n s in te rms of s e c t i o n 65 of 

t h e Close C o r p o r a t i o n Act 69 of 1984 should also find a p p l i c a t i o n to t h e trust a n d 

t rus tees , The sa id Sec t ion 65 p r o v i d e d a s follows: 
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" W h e n e v e r a Court on application by an interested person, or in any proceedings in 

which a corporation is involved, finds that the incorporation of, or any act by or on 

behalf of, or any use of, that corporation, constitutes a gross abuse of the juristic 

personality of the corporation as a separate entity, the Court may declore fhdt the 

corporation is to be deemed not to be a juristic person in respect of such rights, 

obligations or liabilities of the corporation, or of such member or members thereof, or 

of such other person or persons, as are specified in the declaration, and the Court 

may give such further order or orders as it may deem fit in order to give effect to such 

declaration". 

In s imple te rms t h e l a w a s set ou t in t h e sa id sec t ion 65 a n d a s a n a l y s e d a n d a p p l i e d 

by t h e C o u r t in Airport C o l d S t o r a g e (Pty) Ltd v Ebrahim a n d O the r s sup ra , m e a n s t h a t 

w h e n t h e t rus tees of a trust d o no t t r e a t t h e trust a s s e p a r a t e enti t ies t h e c o r p o r a t e 

veil will a lso b e p i e r c e d . The c o r p o r a t e veil will a lso b e p i e r c e d w h e r e f raud exists. 

H o w e v e r fraud is not a l w a y s r e q u i r e d in o r d e r p i e r c e t h e veil. A c c o r d i n g t o t h e sa id 

au thor i ty , t h e a p p l i c a n t only h a s t o s h o w t h a t t h e t rus tees d o not t r e a t t h e trusts a s 

a n y s e p a r a t e enti t ies bu t as their "a l te r e g o " or ins t rumental i ty to p r o m o t e their 

p r iva te , extra-trust interests in o r d e r to show tha t t h e t rus tees misuse or a b u s e t h e 

persona l i ty of t h e trust a n d c o n s e q u e n t l y to p i e r c e t h e veil. S e e a lso C a p e Pac i f ic v 

L u b n e r C o n t r o l l i n g I n v e s t m e n t (Pty) L td 7 9 0 A at page 7 9 7 - 8 0 4 D 

I n o w turn to c o n s i d e r w h e t h e r or not t h e a p p l i c a n t h a s s u c c e e d e d in d i s c h a r g i n g t h e 

o n u s u p o n it. I h a v e a l r e a d y referred to s o m e g r o u n d s w h i c h t e n d t o s h o w t h a t 

i n d e e d , t h e t rus tees d id not t r e a t t h e trust a s s e p a r a t e ent i t ies . In this p a r a g r a p h , I 

mere ly wish t o c o n s i d e r t h e further g r o u n d s a d v a n c e d by C o u n s e l for t h e a p p l i c a n t . 

He a r g u e d t ha t , a p a r t from ostensibly owing t h e p rope r ty o n wh ich t h e First a n d 

S e c o n d R e s p o n d e n t live, t h e Brizeile Trust d o e s not c o n d u c t a n y form of business , is 

no t e n g a g e d in a n y c o m m e n c e a n d is not involved in a n y act ivi ty d e s i g n e d t o bring 
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in i n c o m e . This is d e s p i t e t h e f a c t t h a t it h a s ob l iga t ions e m a n a t i n g from a m o r t g a g e 

b o n d to c o m p l y with. 

Desp i t e t h e f a c t t h a t t h e First a n d S e c o n d R e s p o n d e n t ' s e v i d e n c e t h a t 

" s a v e for residing there and renting it trom Brizelle Trust," no evidence has been 

placed before this court by the First and Second Respondent that the said trust pays 

the bond . To compound matters, no evidence has been placed before the court 

that the said trust receives a n y rental payment from its tenants in particular the First 

and Second Respondents. Instead if is the said tenants who have, according to the 

respondents, assumed the said Trust's obligations to pay the bond. As the 

respondents have not furnished any financial details regarding the circumstances 

under which the tenants assumed the obligations to make, on behalf of the trust, the 

bond payments, it is unclear whether such payments are regarded as loans on 

aonations to the trust or not. 

S o m e w h e r e a b o v e , I d e a l t with t h e issue of t h e l e a s e . Suffice to m e n t i o n t h a t t h e 

r e s p o n d e n t s h a v e not furnished a n y further detai ls r e g a r d i n g t h e l e a s e . C o u n s e l for 

t h e a p p l i c a n t a r g u e d f u r t h e r m c r e t h a t t h e r e s p o n d e n t s h a v e failed to furnish it or t o 

a t t a c h t o its affidavit, t h e f inancial s t a t e m e n t of Brizelle Trust. C o u n s e l for t h e 

a p p l i c a n t s u b m i t t e d , a n d h e r e I a m p e r s u a d e d t o a g r e e with him, t h a t t h e r e a s o n s 

t h a t t h e r e s p o n d e n t s h a v e failed to : 

(a) a t t a c h t h e f inancia l s t a t e m e n t s of Brizelle Trust. 

(b) a t t a c h a n y l e a s e a g r e e m e n t or furnish t h e de ta i l s thereof; a n d 

(c) s h o w p a y m e n t of a n y ren ta l by t h e m t o t h e trust a r e t h a t it is no t t rue t h a t t h e 

First a n d S e c o n d R e s p o n d e n t s a r e t e n a n t s on t h e i m m o v a b l e p r o p e r t y 

ostensibly o w n e d by t h e Brizelle Trust. The Financial s t a t e m e n t s of Brizelle Trust 

w o u l d not h a v e r e v e a l e d t h a t h e first a n d s e c o n d r e s p o n d e n t s p a y a n y ren ta l . 

Fur thermore t h e r e is n o proof t h a t t he Brizelle Trust o p e r a t e s a n y b o n k i n g 
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a c c o u n t into w h i c h a n y ren ta l c o u l d b e p a i d a n d from w h i c h a n y e x p e n s e s 

c o u l d b e d i s p e r s e d . 

Finally in its affidavit, t h e a p p l i c a n t a v e r r e d t h a t : 

"it is p r o b a b l e t h a t n o formal m e e t i n g s of t h e trust h a v e b e e n he ld . " 

The r e s p o n d e n t s h a v e fai led to d e a l with this a l l ega t ion . Fu r the rmore t h e r e s p o n d e n t s 

h a v e a l so fa i led to d e a l with t h e following a l l ega t ion by t h e a p p l i c a n t : 

" t h e first a n d s e c o n d r e s p o n d e n t a r e in position of, utilised a n d g a i n t h e full 

bene f i t of t h e a s se t s of t h e trust o n a d a y to d a y basis" S e e t h e d o c u m e n t s 

m a r k e d "H" for this. 

With r e g a r d t o 14 A c k e r m a n n s t r a a t Trust, it w a s a l l e g e d by t h e a p p l i c a n t t ha t , o n 

a c c o u n t of t h e following fac ts , t h e a l l e g e d sa le of t h e m o v a b l e a s se t s t o t h e sa id trust 

w a s a s imulat ion t r a n s a c t i o n ; Firstly t h e sa id trust did not p a y all t h e mon ie s a t all for 

t h e acqu i s i t ion of t h e m o v a b l e a s se t s from t h e First a n d S e c o n d R e s p o n d e n t s ; 

s e c o n d l y t h e sa id trust d id not t a k e physical delivery of t h e m o v a b l e asse ts in o s 

m u c h a s t h e m o v a b l e a s se t s r e m a i n e d in t h e physical possession a n d cont ro l of t h e 

First a n d S e c o n d R e s p o n d e n t ; 

' T h e founder ought to hove had a serious intention of establishing a trust and of 

transferring ownership of the trust assets to somebody who could control them." 

"In our view, the founder foiled to give sufficient indication that he had indeed 

relinquished control of the assets''. S e e T rus t Law and Prac t ice by P A Ol iv ier , A S 

S t r y d o m a n d G. P. J V a n D e n B e r g p a g e 6 - 28 . Thirdly t h e First a n d S e c o n d 

R e s p o n d e n t s t r ans fe r red their o w n e r s h i p of t h e m o v a b l e asse ts to t h e trust ove r a 

p e r i o d of four yea r s ; fourthly t he t rus tees ' loans in lieu of t h e v a l u e of t h e m o v a b l e 

a s se t s t h e y t ransfer red t o t h e sa id trust w e r e u n s e c u r e d , did not b e a r a n y interest a n d 

n o spec i f ic t e rms of r e p a y m e n t h a d b e e n a r r a n g e d ; fifthly c o u n s e l for t h e a p p l i c a n t 

q u e s t i o n e d t h e au then t i c i t y of t h e a n n e x u r e "B5", w h i c h is a " S C H E D U L E 
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T R A N S F E R R I N G O F M O V A B L E S T O T R U S T A G A I N S T L O A N 1 4 A C K E R M A N N S T R A A T T R U S T , 

IT 1300 /2000 a n d B6 t o B10 a n d q u e s t i o n e d , u n d e r s t a n d a b l y so , the i r ver i f ica t ion o n 

t h e b a s i s t h a t t h e s e d o c u m e n t s d i d n o t d i s c lo se or b e a r t h e d e t a i l s of t h e p e r s o n s or 

o r g a n i s a t i o n t h a t p r e p a r e d t h e m a n d f u r t h e r m o r e t h a t t h e y h a v e n o t b e e n 

a c c o m p a n i e d b y t h e verifying aff idavit of s u c h p e r s o n or p e r s o n s . 

69. It is a s c l e a r a s c rys ta l from t h e au tho r i t i e s of B a d e n h o r s t J o r d a n v B a d e n h o r s t a n d 

J o r d a n v. J o r d a n s u p r a t h a t w h e r e t h e f o u n d e r of t h e trust h o s c o m p l e t e l y 

d i s r e g a r d e d t h e b a s i c p r i nc i pa l of t h e trust, in t h e n a m e of e q u i t y , a c o u r t is e n t i t l e d 

t o k n o w t h e trust a s s e p a r a t e en t i ty a n d d e c l a r e t h a t t h e trust a s s e t s mus t b e s e e n a s 

p a r t of t h e p e r s o n a l a s s e t s of t h e f o u n d e r . 

I a m sat isf ied t h a t t h e a p p l i c a n t h a s d i s c h a r g e d its o n u s . I c a n find n o r e a s o n s w h y this 

c o u r t s h o u l d n o t g r a n t t h e a p p l i c a n t s a p p l i c a t i o n . I t h e r e f o r e m a k e t h e fol lowing 

o r d e r ; 

1. It is h e r e b y d e c l a r e d t h a t t h e fol lowing a s s e t s a r e t h e p r o p e r t y of, a n d o w n e d by , t h e 

first a n d s e c o n d r e s p o n d e n t s ; 

1.1. All of t h e m o v a b l e p r o p e r t y i t e m s s i t u a t e d o t 10 M o n a S t ree t , J o r d d n Pork, H e i d e l b e r g 

a n d r e f e r r e d t o in t h e Sheriff's Return of Se rv i ce a n d i n v e n t o r y m a r k e d a n n e x u r e 

"FA23" t o t h e a p p l i c a n t ' s f o u n d i n g aff idavit . 

1.2. The i m m o v a b l e p r o p e r t y d e s c r i b e d a s Erf 2730 H e i d e l b e r g Extension 13 Townsh ip , 

s i t u a t e d a t 10 M o n o S t r ee t , J o r d a a n Park, H e i d e l b e r g . 

2. It is h e r e b y d e c l a r e d f u r t h e r m o r e t h a t t h e a f o r e m e n t i o n e d a s s e t s m e n t i o n e d in 1.1. 

a n d 1.2 a b o v e , a r e e x e c u t a b l e by t h e a p p l i c a n t in o r d e r t o satisfy t h e j u d g m e n t 

o b t a i n e d by t h e a p p l i c a n t a g a i n s t t h e First a n d S e c o n d R e s p o n d e n t s u n d e r c a s e n o 

1 9 2 6 2 / 2 0 0 8 . 

3. The First a n d S e c o n d R e s p o n d e n t s o r e h e r e b y o r d e r e d t o p a y t h e c o s t s of this 

a p p l i c a t i o n , t h e o n e p a y i n g a n d t h e o t h e r t o b e a b s o l v e d . 
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