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T h i s i s j u d g m e n t o n a n a p p e a l a g a i n s t t h e o r d e r of a m a g i s t r a t e r e s c i n d i n g a 

j u d g m e n t e n t e r e d i n f a v o u r of t h e A p p e l l a n t , a g a i n s t t h e R e s p o n d e n t i n 

a c c o r d a n c e w i t h t h e p r o v i s i o n s of s e c t i o n 5 7 of t h e M a g i s t r a t e s C o u r t A c t . 

T h e s e c t i o n r e a d s 

l 



" 5 7 A d m i s s i o n o f l i a b i l i t y a n d u n d e r t a k i n g to pay deb t i n i ns ta lmen ts o r o the rw ise 

(1) If any person (in this section called the defendant) has received a letter of demand or has been served 

with a summons demanding payment of any debt, the defendant may in writing-

fa,) admit liability to the plaintiff for the amount of the debt and costs claimed in the letter of 

demand or 

summons or for any other amount; 

(b) offer to pay the amount of the debt and costs for which he admits liability, in instalments or 

otherwise; 

(c) undertake on payment of any instalment in terms of his offer to pay the collection fees for 

which the plaintiff is liable in respect of the recovery of such instalment; and 

(d) agree that in the event of his failure to carry out the terms of his offer the plaintiff shall, without 

notice to the defendant, be entitled to apply for judgment for the amount of the outstanding balance 

of the debt for which he admits liability, with costs, and for an order of court for payment of the 

judgment debt and costs in instalments or otherwise in accordance with his offer, 

and if the plaintiff or his attorney accepts the said offer, he shall advise the defendant of such acceptance in 

writing by registered letter. 

(2) If, after having been advised by the plaintiff or his attorney in writing that his offer has been accepted, 

the defendant fails to carry out the terms of his offer, the clerk of the court shall, upon the written request of 

the plaintiff of his attorney accompanied by-

(a) if no summons has been issued, a copy of the letter of demand; 

(b) the defendant's written acknowledgment of debt and offer and a copy of the plaintiffs or his 

attorney's written acceptance of the offer; 

(c) an affidavit or affirmation by the plaintiff or a certificate by his attorney stating in which 

respects the defendant has failed to carry out the terms of his offer and, if the defendant has made 

any payments since the date of the letter of demand or summons, showing how the balance claimed 

is arrived at-

(i) enter judgment in favour of the plaintiff for the amount or the outstanding balance of 

the amount of the debt for which the defendant has admitted liability, with costs; and 

(ii) order the defendant to pay the judgment debt and costs in specified instalments or 

otherwise in accordance with his offer and such order shall be deemed to be an order of 

the court mentioned in section 65A (1). 

(3) When the judgment referred to in subsection (2) has been entered and an order made, and if the judgment 

debtor was not present or represented when the judgment was entered by the clerk of the court and the order 

made, the judgment creditor or his or her attorney shall forthwith advise the judgment debtor by registered 

letter of the terms of the judgment and order. 

[Sub-s. (3) substituted by s. 2 of Act 81 of 1997.] 

(4) Any judgment entered in favour of the plaintiff under subsection (2) shall have the effect of a judgment 

by default." 

T h e A p p e l l a n t c l a i m e d t o b e a c r e d i t o r o f t h e R e s p o n d e n t a n d f o l l o w i n g t h e 

p r o c e d u r e of t h e s e c t i o n j u s t q u o t e d , a p p l i e d for, a n d o b t a i n e d e n t r y of 



j u d g m e n t , a g a i n s t t h e R e s p o n d e n t w i t h o u t t h e i s s u e of s u m m o n s . Af te r 

p a y i n g t h e b u l k of t h e a m o u n t of t h e j u d g m e n t , b u t l e a v i n g a s u b s t a n t i a l 

a m o u n t u n p a i d , t h e R e s p o n d e n t a p p l i e d for i t s r e s c i s s i o n . D e s p i t e 

o p p o s i t i o n b y t h e A p p e l l a n t t h e m a g i s t r a t e r e s c i n d e d t h e j u d g m e n t a n d 

o r d e r e d t h a t c o s t s b e t a x a b l e o n a s c a l e b e t w e e n a t t o r n e y a n d o w n c l i e n t . 

A g a i n s t t h i s o r d e r , a n d a n c i l l a r y o r d e r s m a d e b y t h e m a g i s t r a t e , a p p e l l a n t 

g a v e n o t i c e of t h i s p r e s e n t a p p e a l . 

T h e n o t i c e of a p p e a l e n u n c i a t e d a n u m b e r of a r g u a b l y s e r i o u s r e a s o n s , w h y 

t h e m a g i s t r a t e s h o u l d n o t h a v e r e s c i n d e d t h e j u d g m e n t . I n h e a d s of 

a r g u m e n t f i led s h o r t l y b e f o r e t h e t i m e a p p o i n t e d for t h e h e a r i n g of t h e 

a p p e a l , t h e a p p e l l a n t g a v e n o t i c e c o n c e d i n g t h a t n o a p p e a l l a y a g a i n s t t h e 

m a g i s t r a t e ' s o r d e r r e s c i n d i n g t h e j u d g m e n t e n t e r e d i n t e r m s of t h e s e c t i o n . 

T h e r a t i o n a l e fo r t h i s a p p a r e n t l y w a s t h a t t h e o r d e r r e s c i n d e d w a s a d e f a u l t 

j u d g m e n t , a g a i n s t a n o r d e r for t h e r e s c i s s i o n of w h i c h n o a p p e a l l a y . I n 

v i e w of t h i s c o n c e s s i o n , l o g i c a l l y t h e a p p e a l fell a w a y . T h e a p p e l l a n t d i d n o t 

s e e k d u r i n g t h e h e a r i n g of t h e a p p e a l t o g o b a c k o n , t h e c o n c e s s i o n s o 

m a d e . 

In m a k i n g , t h e c o n c e s s i o n h o w e v e r a p p e l l a n t g a v e n o t i c e t h a t it w o u l d s e e k 

a n o r d e r t h a t t h e c o u r t of a p p e a l a t t a c h r i d e r s t o t h e m a g i s t r a t e ' s o r d e r 

r e s c i n d i n g t h e j u d g m e n t . T h e r i d e r s , t h e a p p e l l a n t u r g e d , t h e c o u r t a q u o 

s h o u l d h a v e a t t a c h e d t o i t s o r d e r r e s c i n d i n g t h e j u d g m e n t . T h e r e i s n o 

g r o u n d u p o n w h i c h t h i s c o u r t c a n a c c e d e t o t h i s r e q u e s t . If, a s c o n c e d e d b y 

t h e A p p e l l a n t , n o a p p e a l l i e s a g a i n s t t h e r e s c i s s i o n of t h e j u d g m e n t , t h e 

C o u r t of a p p e a l h a s n o j u r i s d i c t i o n t o a l t e r o r v a r y t h e o r d e r of t h e 

m a g i s t r a t e . 

O n r e c e i v i n g n o t i c e of a p p e l l a n t ' s c o n c e s s i o n , t h e R e s p o n d e n t a b a n d o n e d a l l 

t h e s u b s i d i a r y o r a n c i l l a r y o r d e r s , w h i c h t h e m a g i s t r a t e h a d m a d e i n 

c o n n e c t i o n w i t h t h e r e s c i s s i o n . T h e s e u n l i k e t h e o r d e r for r e s c i s s i o n i t s e l f 

h a d b e e n a p p e a l a b l e . W i t h R e s p o n d e n t ' s a b a n d o n m e n t , n o t h i n g r e m a i n e d 

for a d j u d i c a t i o n b y t h i s c o u r t . 

T h e m a t t e r s h o u l d h a v e e n d e d t h e r e , w i t h t h e p a r t i e s r e m o v i n g t h e m a t t e r 

f r o m t h e r o l l . T h i s d i d n o t h a p p e n , p r i n c i p a l l y , b e c a u s e t h e A p p e l l a n t 



p r e s s e d for t h e add i t i on of t h e r i d e r s to t h e r e sc i s s ion o rde r , w h i c h r e m a i n e d 

i n t a c t . 

R e s p o n d e n t largely s u c c e e d e d in t h e s e p r o c e e d i n g s a n d t h e Appe l l an t m u s t 

p a y t h e c o s t s . 

I p r o p o s e t h e following order , 

1. T h e Appea l is d i s m i s s e d 

2 . A p p e l l a n t is to p a y t h e R e s p o n d e n t ' s c o s t s 

Sap i re AJ 

ACTING J U D G E OF THE HIGH COURT 

I a g r e e a n d it is so o rde red 

Louw J 

J U D G E O F THE HIGH COURT 


