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T H E R O A D A C C I D E N T F U N D Defendant 

J U D G M E N T 

M A T O J A N E J 

[ 1 ] This ma t te r concerns only the quan tum of the damages which 

the plaint i f f has suffered as a result of the in jur ies she sustained in 

a moto r vehicle coll ision which occurred on 30 July 2006 

[2 ] The plaint i f f , a grade 11 learner a t the t ime of the accident 

was a passenger in a minibus tax i , and was on her way home f rom 

Ermelo t o w n . As the minibus tax i was crossing the intersect ion of 
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[ 6 ] T h e r e is n o d i s p u t e a s t o t h e in jur i e s , w h i c h t h e plaintiff 

Jan v a n R i e b e e c k a n d Four ie s t r e e t s , a b a k k i e , ("the i n s u r e d 

v e h i c l e " ) a p p r o a c h e d f r o m t h e r ight h a n d s i d e a n d c a m e in to 

co l l i s ion w i th t h e m i n i b u s tax i . 

[ 3 ] T h e plaintiff w a s a t t e n d i n g s c h o o l a t t h e t i m e of t h e a c c i d e n t . 

S h e c o m p l e t e d g r a d e 1 2 t h e n e x t y e a r w h e n s h e t u r n e d 1 8 . S h e 

fa i led g r a d e 1 1 t h e y e a r b e f o r e t h e a c c i d e n t . B e f o r e t h e a c c i d e n t 

s h e w a s d o i n g a v e r a g e t o b e l o w a v e r a g e . P o s t t h e a c c i d e n t , s h e h a s 

n o w o r k e x p e r i e n c e a n d h e r t e r t i a r y e d u c a t i o n is n o t c o m p l e t e . 

[ 4 ] I w a s a d v i s e d a t t h e c o m m e n c e m e n t of t h e trial t h a t I m u s t 

m a k e a f ind ing on g e n e r a l d a m a g e s a s t h e d e f e n d a n t h a s n o t m a d e 

a n y of fer d e s p i t e c o n c e d i n g t h e m e r i t s 1 0 0 % in f a v o u r of t h e 

plaintiff. In a d d i t i o n t h e d e f e n d a n t h a s t e n d e r e d t o p r o v i d e t o t h e 

plaintiff a n u n d e r t a k i n g a s e n v i s a g e d in s e c t i o n 1 7 ( 4 ) ( a ) of t h e Road 

A c c i d e n t Fund A c t , N o . 5 6 of 1 9 9 6 . This u n d e r t a k i n g w o u l d p r o v i d e 

for all t h e plaint i f f 's f u t u r e m e d i c a l e x p e n s e s . 

[ 5 ] W h a t r e m a i n s for d e c i s i o n is a c c o r d i n g l y t h e plaintiff 's l o s s of 

f u t u r e e a r n i n g c a p a c i t y a n d g e n e r a l d a m a g e s . 



3 

s u s t a i n e d in a n d a s a r e s u l t of t h e co l l i s i on . A n u m b e r of m e d i c o 

l ega l r e p o r t s h a v e b e e n p r o v i d e d a n d I w a s a d v i s e d a t t h e 

c o m m e n c e m e n t of t h e trial t h a t t h e p a r t i e s a r e a g r e e d t h a t t h e 

m e d i c o l ega l r e p o r t s of Dr JH Kruger , a N e u r o S u r g e o n , Dr GGA 

C a p p a e r t , a n O r t h o p e d i c S u r g e o n , W V a n d e r Wal t , an O c c u p a t i o n a l 

T h e r a p i s t , Dr P r e t o r i u s , a n Indus tr ia l P s y c h o l o g i s t a n d Dr L e o n 

R o p e r , a Clinical P s y c h o l o g i s t , m a y b e a d m i t t e d in to e v i d e n c e 

w i t h o u t t h e n e c e s s i t y of ca l l ing t h e s e w i t n e s s e s . T h e p a r t i e s a r e in 

a g r e e m e n t a s t o t h e c o r r e c t n e s s of b o t h t h e f a c t s r e c o r d e d t h e r e i n 

a n d t h e o p i n i o n s s e t o u t t h e r e i n . 

[ 7 ] T h e s e r e p o r t s r e v e a l t h a t t h e plaintiff s u f f e r e d t h e f o l l o w i n g 

p h y s i c a l in jur i e s in t h e c o l l i s i o n : 

1. A s o f t t i s s u e injury t o h e r n e c k ; 

2 . A s o f t t i s s u e injury t o h e r left k n e e ; a n d 

3. P o s t t r a u m a t i c s t r e s s a s we l l a s s y m p t o m s of a n x i e t y 

a n d m a y o r d e p r e s s i v e m o o d d i s o r d e r . 

[8 ] A s a r e s u l t of t h e s e in jur ie s t h e plaintiff c o n t i n u e s t o su f f er 

f r o m t h e f o l l o w i n g s e q u e l a e : 
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1. A t t e n t i o n a n d c o n c e n t r a t i o n d e f i c i t s , s l o w e d r e s p o n s e 

s p e e d a b i l i t i e s , rite v e r b a l l e a r n i n g d e f i c i t s , f orward 

p l a n n i n g a n d p r o b l e m s o l v i n g d e f i c i t s ; 

2 . A mi ld c o n c u s s i v e h e a d injury; 

3 . Major d e p r e s s i v e d i s o r d e r ; 

4 . P o o r c o g n i t i v e w o r k abi l i ty a n d c o p i n g sk i l l s ; a n d 

5 . R e g u l a r h e a d a c h e s a n d pain t o h e r k n e e . 

[ 9 ] I m m e d i a t e l y a f t er t h e a c c i d e n t t h e plaintiff s t a t e d t h a t s h e 

h a s b e e n u n a b l e t o recal l h o w s h e g o t o u t of t h e t a x i , b u t h a s b e e n 

a b l e t o recal l ly ing o n t h e g r o u n d n e x t t o t h e tax i . Her n e x t 

r e c o l l e c t i o n h a s b e e n of h e r in t h e c a s u a l t y uni t a t E r m e l o h o s p i t a l . 

Her g r a n d m o t h e r a n d u n c l e had b e e n p r e s e n t w h e n s h e c a m e t o h e r 

s e n s e s . O n e x a m i n a t i o n n o s i g n i f i c a n t n e u r o l o g i c a l f i n d i n g s w e r e 

m a d e s a v e for a t e n d e r left k n e e a c c o r d i n g t o t h e RAF m e d i c a l 

r e p o r t . S h e w a s g i v e n a n a l g e s i c s a n d w a s d i s p a t c h e d h o m e a f t er a 

d a y or t w o . 

[ 1 0 ] Dr C a p p a e r t , a n o r t h o p e d i c s u r g e o n , s a w plaintiff o n 2 1 April 

2 0 0 9 a n d r e p o r t s t h a t a t t h e t i m e of a s s e s s m e n t , s h e p r e s e n t e d 

wi th a s o f t t i s s u e injury of t h e n e c k a n d t e n d e r n e s s o v e r t h e pa te l l a 

r e g i o n of t h e left k n e e . He s u g g e s t s c o n s e r v a t i v e t r e a t m e n t of h e r 
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in jur i e s a n d d o e s n o t f o r e s e e t h e poss ib i l i ty of s u r g e r y t o h e r n e c k 

( l e s s t h a n 1 % ) . 

[ 1 1 ] W V a n D e r Wal t , t h e O c c u p a t i o n a l T h e r a p i s t , r e p o r t s t h a t 

plaintiff r e t a i n s a painful left k n e e a n d pain u p o n b a c k r o t a t i o n . Her 

c o g n i t i v e w o r k abi l i ty is p o o r . S h e p r e s e n t s w i th d i s tract ib i l i ty a n d 

p o o r c o n c e n t r a t i o n t h a t n e g a t i v e l y a f f e c t s h e r m e m o r y . Her abi l i ty 

t o a b s o r b v o l u m e s of i n f o r m a t i o n on a g i v e n t i m e is l i m i t e d . Her 

p h y s i c a l w o r k abi l i ty is a f f e c t e d . W h e n s h e had t o h a n d l e l o a d s o n a 

f r e q u e n t b a s i s , s h e d e v e l o p s n e c k pain a n d b e c o m e s i n c r e a s i n g l y 

r e l u c t a n t t o e x e r t full e f for t b e c a u s e of o n g o i n g pain t o h e r left k n e e . 

S h e r e p o r t s f u r t h e r t h a t a p a r t f r o m t h e a b o v e , t h e r e a r e n o o t h e r 

p h y s i c a l [ i m i t a t i o n s t h a t cou ld i m p a c t o n h e r w o r k abi l i ty . S h e 

c o n c l u d e s t h a t h e r o n g o i n g c o g n i t i v e p r o b l e m s a n d mild p h y s i c a l 

p r o b l e m s w o u l d r e l e g a t e h e r t o s e a t e d a n d l ight p h y s i c a l w o r k . S h e 

c o n s i d e r s t h a t plaintiff 's o p p o s i t i o n a l a n d d i s t r a c t i b l e b e h a v i o r m a y 

h a v e b e e n p r e - e x i s t i n g . S h e f o u n d t h a t plaintiff h a s r e g a i n e d 

s u f f i c i e n t abi l i ty t o p e r f o r m h e r f u n c t i o n a l t a s k s i n d e p e n d e n t l y a n d 

s h o u l d b e a b l e t o run a h o u s e h o l d a n d m a i n t a i n h e r l iving 

a r r a n g e m e n t s a s we l l a s h e r l iving e n v i r o n m e n t . 

[ 1 2 ] Plaintiff w a s d i a g n o s e d wi th a p o s t t r a u m a t i c s t r e s s d i s o r d e r 
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by Dr R o p e r a n d h e d e s c r i b e d h e r s y m p t o m s a s f o l l o w s : a v o i d a n c e 

b e h a v i o r , a l o s s of i n t e r e s t in d e b a t i n g a n d t a b l e t e n n i s , f l a s h b a c k s 

of t h e a c c i d e n t , i n c r e a s e d a n x i e t y w h e n t r a v e l l i n g in a m o t o r v e h i c l e , 

e s p e c i a l l y a tax i a n d w h e n s h e s e e s a n o t h e r v e h i c l e a p p r o a c h i n g 

f r o m t h e s i d e , c o n c e n t r a t i o n d i f f icu l t ies , i n c r e a s e d l e v e l s of 

irritabil ity, e x a g g e r a t e d s t a r t l e d r e s p o n s e s a s we l l a s h y p e r -

v i g i l a n c e w h e n t r a v e l l i n g in a m o t o r v e h i c l e s i n c e h e r i n v o l v e m e n t in 

t h e a c c i d e n t . 

[ 1 3 ] Dr R o p e r f o u n d t h a t plaintiff p r e s e n t e d wi th f l u c t u a t i n g s i m p l e 

a t t e n t i o n a b i l i t i e s , s h e e x p e r i e n c e w o r k i n g m e m o r y a n d d o u b l e 

t r a c k i n g a s wel l a s s u s t a i n e d a t t e n t i o n di f f icul t ies . In a d d i t i o n t o 

t h i s , plaintiff h a s s l o w e d p s y c h o m o t o r a n d m e n t a l r e s p o n s e s p e e d 

a b i l i t i e s . With r e g a r d t o h e r e x e c u t i v e f u n c t i o n i n g ab i l i t i e s , f orward 

p l a n n i n g a n d p r o b l e m s o l v i n g i m p a i r m e n t s w e r e i n d i c a t e d . 

[ 1 4 ] A c c o r d i n g t o Dr JH Kruger , a N e u r o - S u r g e o n , t h e t r i g g e r for 

t h e p o s t t r a u m a t i c s t r e s s d i s o r d e r a s wel l a s t h e d e p r e s s i o n w a s t h e 

c o n c u s s i o n t h a t plaintiff s u s t a i n e d in t h e a c c i d e n t . From a 

n e u r o s u r g e r y p e r s p e c t i v e , h e a g r e e s t h a t t h e c o n c u s s i o n cou ld h a v e 

led t o t h e n e u r o - p s y c h o l o g i c a l s e q u e l a e t h a t d e v e l o p e d a f t er t h e 

a c c i d e n t . He r e p o r t s t h a t p l a i n t i f f s c o m p l a i n s of p r o g r e s s i v e l o s s of 
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s h o r t - t e r m m e m o r y a s wel l a s p r o g r e s s i v e p r o b l e m s w i t h h e r 

c o n c e n t r a t i o n a r e s i g n s of a l i gh t c o n c u s s i o n a n d t h e s y m p t o m s will 

i m p r o v e w i t h t i m e . O n t h e s e c o n s i d e r a t i o n s I a m a s k e d t o a s s e s s 

h e r l o s s of e a r n i n g c a p a c i t y a n d g e n e r a l d a m a g e s . 

L o s s of e a r n i n g c a p a c i t y 

[ 1 5 ] I w a s r e f e r r e d t o a n a c t u a r i a l r e p o r t p r e p a r e d b y J H S d u 

P l e s s i s , a n a c t u a r y in w h i c h h e h a s c a l c u l a t e d t h e p l a in t i f f ' s f u t u r e 

l o s s of e a r n i n g c a p a c i t y o n t h e b a s i s of c e r t a i n a s s u m p t i o n s . T h e 

p a r t i e s a r e n o t in a g r e e m e n t a s t o t h e a c t u a r i a l a c c u r a c y of all t h e 

c a l c u l a t i o n s a n d t h e d e f e n d a n t s u b m i t t e d t h a t t h e r e a r e n o 

e v i d e n t i a l b a s i s a s s u m p t i o n s m a d e b y Mr d u P l e s s i s . Mr d u P l e s s i s 

b a s e d h i s a c t u a r i a l c a l c u l a t i o n s o n t h e p o s t u l a t i o n s b y Dr P r e t o r i u s , 

a n i n d u s t r i a l p s y c h o l o g i s t t h a t p la in t i f f c o u l d h a v e c o m p l e t e d a N 6 

b e f o r e e n t e r i n g t h e l a b o u r m a r k e t in 2 0 1 0 o n P a t e r s o n B 2 a n d o v e r 

t i m e h e r e a r n i n g s c o u l d h a v e p r o g r e s s e d in a s t r a i g h t l ine t o a 

m e d i a n P a t e r s o n C 3 a t a g e 4 8 . T h e p la in t i f f f a i l ed t o h a v e h e r 

e d u c a t i o n a l r e c o r d s c r u t i n i z e d b y a n e d u c a t i o n a l p s y c h o l o g i s t t o 

a s c e r t a i n h e r p r e - a c c i d e n t p o t e n t i a l a s wel l a s h e r p o s t - a c c i d e n t 

p o t e n t i a l f o r s t u d i e s . T h e r e is n o e v i d e n c e b e f o r e t h e c o u r t t o 

d e t e r m i n e w h a t t h e i m p a c t of t h e a c c i d e n t o n t h e p l a in t i f f ' s 

s c h o l a s t i c f u n c t i o n i n g i s , s a v e fo r t h e p la in t i f f ' s s a y s o t o t h e 
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industr ia l p s y c h o l o g i s t t h a t t h e a c c i d e n t a f f e c t e d h e r s c h o l a s t i c 

p e r f o r m a n c e . T h e c o u r t i s left wi th n o o p t i o n but t o s p e c u l a t e . 

[ 1 6 ] N i c h o l a s JA, in Southern Insurance Association Limited v 

Bailey NO 1 9 8 4 ( 1 ) S A 9 8 (A) a t 1 1 3 n o t e d t h a t a n e n q u i r y in to 

d a m a g e s for f u t u r e l o s s of e a r n i n g c a p a c i t y is "of its n a t u r e 

s p e c u l a t i v e , b e c a u s e it i n v o l v e s a p r e d i c t i o n a s t o t h e f u t u r e , 

w i t h o u t t h e b e n e f i t of c r y s t a l ba l l s , s o o t h s a y e r s , a u g e r s or o r a c l e s . 

AN t h a t t h e c o u r t c a n d o is t o m a k e an e s t i m a t e , w h i c h is v e r y o f t e n 

a r o u g h e s t i m a t e , of t h e p r e s e n t v a l u e of t h e l o s s . " 

[ 1 7 ] He w e n t o n t o n o t e t h a t t w o a p p r o a c h e s t o t h i s e n q u i r y w e r e 

o p e n t o t h e c o u r t . T h e first is t o m a k e a r o u n d e d e s t i m a t e , a n 

a p p r o a c h w h i c h h e d e s c r i b e d a s "ent i re ly a m a t t e r of g u e s s w o r k , a 

bl ind p l u n g e in to t h e u n k n o w n . " 

[ 1 8 ] T h e s e c o n d a p p r o a c h is t o try t o m a k e a c a l c u l a t e d e s t i m a t e 

by w a y of ac tuar ia l e v i d e n c e a s t o t h e p r o b a b l e v a l u e of t h e l o s s . In 

t h i s m a t t e r t h e p a r t i e s d o n o t a g r e e on t h e a s s u m p t i o n s , a s t h e r e is 

n o e v i d e n c e o n t h e i m p a c t of t h e a c c i d e n t o n t h e s c h o l a s t i c 

p e r f o r m a n c e of t h e plaintiff. In m y v i e w , t h i s is t h e c a s e w h e r e t h e 

c o u r t h a s t o t a k e a blind p l u n g e into t h e u n k n o w n a n d m a k e a 
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r o u n d e d e s t i m a t e . 

[ 1 9 ] G i v e n t h e lack of re l iab le e v i d e n c e u n d e r p i n n i n g t h e 

a s s u m p t i o n m a d e in t h e c a l c u l a t i o n s , I a m of t h e v i e w t h a t t h e 

c a l c u l a t i o n is a l s o u n r e l i a b l e . 

[ 2 0 ] On t h e w e i g h i n g of all t h e s e c o n s i d e r a t i o n s , m o r e part icular ly 

t h e r e p o r t b y t h e n e u r o - s u r g e o n t h a t plaintiff 's l o s s of s h o r t t e r m 

m e m o r y a n d p r o b l e m s w i t h c o n c e n t r a t i o n will i m p r o v e w i th t i m e , I 

a m of t h e v i e w t h a t a r o u n d e d f i gure of R 2 0 0 0 0 0 , 0 0 in r e s p e c t of 

f u t u r e l o s s of e a r n i n g c a p a c i t y w o u l d b e a fair a n d r e a s o n a b l e 

c o m p e n s a t i o n in t h e c i r c u m s t a n c e s . 

G e n e r a l d a m a g e s 

[ 2 1 ] T h e r e a r e n o g e n e r a l r u l e s t o fo l low in d e t e r m i n i n g t h e 

a m o u n t t o b e a w a r d e d for g e n e r a l d a m a g e s . W a t e r m e y e r JA, in 

Sandler v Wholesale Coal Supplies Limited 1 9 4 1 AD 1 9 4 a t 1 9 9 

s t a t e d a s f o l l o w s : 

"The amount to be awarded as compensation can only be determined 

by the broadest general considerations and the figure arrived at must 

necessarily be uncertain, depending upon the Judges view of what is 

fair in all the circumstances of the case." 
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[ 2 2 ] T h e in jur i e s w h i c h t h e plaintiff s u s t a i n e d a n d t h e s e q u e l a e 

w h i c h s h e h a s e n d u r e d a r e s e t o u t a n d d i s c u s s e d a b o v e . I h a v e 

g i v e n carefu l c o n s i d e r a t i o n t h e r e t o in e n d e a v o u r i n g t o a s s e s s a 

r e a s o n a b l e c o m p e n s a t i o n for g e n e r a l d a m a g e s . 

[ 2 3 ] I h a v e b e e n re f erred t o by t h e l ega l r e p r e s e n t a t i v e s of t h e 

p a r t i e s , t o a n u m b e r of p r e v i o u s d e c i s i o n s w h i c h t h e y a r g u e d a r e of 

a s s i s t a n c e in ind ica t ing a g e n e r a l t r e n d of t h e v a l u e of a w a r d s in 

m a t t e r s c o m p a r a b l e t o t h e p r e s e n t . I h a v e g i v e n carefu l 

c o n s i d e r a t i o n t o e a c h of t h e s e d e c i s i o n s , a n d r e g r e t t a b l y , e a c h of 

t h e s e d i f fers o n t h e f a c t s a n d c o n s i d e r a t i o n s r a i s e d t h e r e i n f r o m t h e 

p r e s e n t c a s e . 

[ 2 4 ] I h a v e c o n s i d e r e d t h e w e l l - e s t a b l i s h e d pr inc ip le t h a t I s h o u l d 

t a k e c a r e t o s e e t h a t t h e a w a r d w h i c h I m a k e is fair t o b o t h s i d e s s o 

a s t o g i v e j u s t c o m p e n s a t i o n t o t h e plaintiff, b u t n o t "to p o u r o u t 

l a r g e s s e f r o m t h e horn of p l e n t y a t t h e d e f e n d a n t ' s e x p e n s e " . 

(Compare Pitt v Economic Insurance Company Limited 1 9 5 7 ( 3 ) S A 

2 8 4 ( N ) a t 2 8 7 ) . 

[ 2 5 ] On a c o n s i d e r a t i o n of all t h e s e f a c t o r s a n d in part i cu lar t h e 

i n j u r i e s a n d s e q u e l a e s u s t a i n e d by t h e plaintiff a s fully s e t o u t 
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a b o v e I c o n s i d e r t h a t a n a w a r d of R 1 0 0 0 0 0 , 0 0 w o u l d r e p r e s e n t a 

fair c o m p e n s a t i o n a s g e n e r a l d a m a g e s for s h o c k , pain a n d s u f f e r i n g , 

d i s c o m f o r t , d i s a b i l i t y , a n d l o s s of t h e e n j o y m e n t of t h e a m e n i t i e s of 

life w h i c h t h e plaintiff h a s s u f f e r e d . 

[ 2 6 ] In t h e r e s u l t , t h e f o l l o w i n g o r d e r is m a d e : 

1 . T h e d e f e n d a n t is o r d e r e d t o p a y t o t h e plaintiff R 3 0 0 

0 0 0 , 0 0 for d a m a g e s . 

2 . T h e d e f e n d a n t is o r d e r e d t o p r o v i d e t o t h e plaintiff a n 

u n d e r t a k i n g in t e r m s of s e c t i o n 1 7 ( 4 ) ( a ) of t h e Road 

A c c i d e n t Fund Act , N o . 5 6 of 1 9 9 6 wi th in f o u r t e e n ( 1 4 ) 

d a y s of t h e d a t e h e r e o f . 

3 . T h e d e f e n d a n t is o r d e r e d t o p a y t o t h e plaintiff i n t e r e s t 

o n t h e a f o r e s t a t e d d a m a g e s c a l c u l a t e d a t t h e l ega l r a t e 

f r o m a d a t e f o u r t e e n ( 1 4 ) d a y s a f ter t h e d a t e h e r e o f t o 

t h e d a t e of p a y m e n t . 

4 . T h e d e f e n d a n t is o r d e r e d t o p a y t h e plaintiff 's c o s t s of 

t h e s u i t a s t a x e d or a g r e e d , o n a par ty a n d par ty s c a l e . 

S u c h c o s t s a r e t o i n c l u d e t h e c o s t s of all r e p o r t s of all 

e x p e r t s of w h o m n o t i c e h a s b e e n g i v e n by t h e plaintiff 

in t e r m s of Rule 3 6 ( 9 ) ( a ) a n d ( b ) e i t h e r a s a g r e e d or 
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a l l o w e d by t h e T a x i n g M a s t e r . 

K ^ M ^ T O i A N E 
-<JUDGE OF THE HIGH COURT 


