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1. This is an application for leave to appeal to the full Court of this Division

against the whole of the judgment delivered on 20 February 2015.

2. The grounds upon which leave to appeal is sought as set out in the

notice for leave to appeal are set out below:
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2.1,

That the cause of action for the unlawful arrest and detention of the Appellant
arose on 19 February 2012;

That the only reason for not notifying the organ of state earlier as he had no
funds to consult an attorney before June 2014;

That the Appellant became aware of the DNA test results at the time when it
was received by the 1® Respondent on 21 May 2012,

That the Appellant did not want to or intend to pursue his claim immediately
after he was released;

That the Appeliant waited plus minus 2 years and 4 months before giving the
Respondents notice in terms of section3(1)(a) of the Institution of Legal
Proceedings against Certain Organs of State Act, Act 40 of 2002. (“the Act’},
That the Appellant did not give a cogent explanation for the entire period in his
delay in notifying the Respondents;

By not taking into consideration the severe prejudice the Appellant stands to
suffer being unlawfully detained for a period of 17 [seventeen] months;

By considering the prospects of success as an (sic) requirement for a successful
application whilst it is not required in section 3 (4) of the Act;

By ruling that it would not be in the interest of justice to grant the application
for condonation filed by the Appeliant;

That the late filing of the written notice provided for in section 3(1) of Act 40
of 2002 addressed to the Respondent, not be condoned;

That the costs of this application be paid by the Respondents, only if opposed;

3. It was argued by Adv. Van Niekerk for the Applicant that this leave for

appeal is sought in terms of section 17(1)(a) of the Superior Courts Act 10

of 2013. For easy reference, the section appears below:

17 Leave to appeal

(1) Leave to appeal may only be given where the judge or judges concerned are of the opinion that-

(a) (i} the appeal would have a reasonable prospect of success; or

(i) there is some other compelling reason why the appeal should be heard, including conflicting

judgments on the matter under consideration;



\

. Adv. Van Niekerk argued that another court, upon considering the facts in

this case with regards to condonation, may come to another conclusion. In
addition, he added, there were other judgments, in this Division, in similar

circumstances where condonation was in fact granted.

. | am of the view that the different decisions reached in other judgments

are based on the application of the dicta in Madinda v Minister of Safety
and Security 2008 (4) SA 312 SCA to the facts of one's case.

. In the circumstances, the examination of the entire facts by another court

on a fair basis in order that proper administration of justice takes place, in
my view, warrants the granting of leave to appeal to the full Court of this

Division.

. In the conclusion, another court may come to a different conclusion after

application of Madinda supra.

. The order made is that leave to appeal to the full Court of this Division is

granted and costs are to be costs in the appeal.
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