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board mav conttact Wlth 1nv peraon to •UM any or 1111 Of the ptoduell ,ot lltW* 

required· to fulfil 1ft obllgtdone.2 
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2. This application is concerned wi~ f.be ten~r recently awarded by the boatd to th& 

fourth reapondent Route MonittJring· (Pfy) Lkf( .. Route Monitoring"), under Request fot 

Proposals NGB 004/2016 ("the RFP~), for the supply, installatioh, commissioning, 

operation, management and maintenance of the NCEMS1 for a period of eight yearts, 

The applicant, Thabong Monitoring Solutions {Pty) Ltd (1'h~bong»)1 an unsuccessful 

bidder for the tender, In Part B of the noti~ of motion, seeks to teview and set aside 
the decision by the second respondent, Ma Caroline Kongwa, ("Kongwa") awarding 

the tender to Route Moryitoring. It further seeks a d&claratory order declaring that the 

board, duly and properly constituted in accordance with the provisltlns of the NG Act 

is the lawful repository Of power to i"ue tht RFP, evaluate ~tnp&ting t&mJers and 

award the tender. 

3. This judgment retate!l t>nly to Part A. of th~ r,c,flee '1 mottort 1h terms of whidl 

ihabong seekt an intijfirft interdict: i) preventing itt& impll!frlef'\tati(I)n af ffie awatd of 

the tender; ii) preventing the board and Route Monitoring from ~Ing the heMO~r 

of the NCEMS t<>m the cutrent opetator\ 2:onkt Monitottng Sy$tetns (Pty) Ltd, 

{Zonke") to Route Monitoring; and iii) directing that th~ relitf thall Operate ·a, interim 

relief pending final determination o'f tha disputes t>etw.n tne partier. it'I Patt 13. 

4. By arrangement with the Deputy Judge Ptesident1 Part A of the appUcatiOn was 

set down for hearing on the urgent roll for 13 December 2011. On 5 Oecember 2017 

Thabong delivered a brief supplementary affidavit ifl suppott of an appUeation to 

amend its notice of motion. The amendment is aimed at retaining the 9tatu8 quo 

pending the hearing of Part B, in the event that the ihtertm interdict is granted, and 

seek$ an order directing that Zonke than oontit1ue to render the NCEMS services on 

the same terms and condltiO'* as apply under Its eilsting setvice level agreement 

("SLA") which ls due to terminate on 20 December 2011. 

The factual batkground and contentlona of the partit& 

5. The award of the te;.nder followed on Kongwa issuing the RFP on 2 December 

2016. Thabong and Route Monitoring were two Of the three parties that submitted 

tenders in relation to the NCEMS. The other unsuccessful bidder was the fifth 

respondent. Paytronix Systems (Pty) ltd ("Paytronbc"). Following evaluations by the 

2 



bid evaluation committee ("1e SEC") and the bid adjudioation c0mmittff ("the 

BAC"), Kongwa approved Route Monitoring 11& the prEtterred NC6MS operator. 1ne 
tender was awarded to Route Monitoring on 31 Augrn.t 2017. In responlffl to a letter 

to the board, ihabOng was informed on 4 September 201'7 that its bid had rwt beer\ 

suCC$$$ful. Thaf>ong teamt froth the llm!ffl'e wetisite that th@ SUCCt,s&flill bidder was 

Route Monitoring. 

e. on 5 September 2017 Thabong requested reatrons from the board for its decilien. 

In its response of 11 Septembef 2017 the board tt>Ok thl t:1ttitUd& that the it was 

entitled to take the full 90 days aB conteMplated in se~idh S(i) Of the Prcmotion c,f 
Administrative Justte& At;t.3 (°PAJA ") to provide 11,asotis. 

7. On 21 September 2011 rhabong gave notice to Rout& Monitoring and PaytrQ_nix 

of Its intention to commence urgent arbltMtlon proceedings In tf,rtn& of elause 5.11 of 

the RFP, which intsrsJia provides that any disput/!$ atising tn relrAtior'i to the RF='P1 the 

evaluatir;)n and/or the adjudication of the RFP or 11ny otH-t matter $ternming ftorn tl1e 

RFP shall be resolved by an arbitration process conducted by an independent 

arbitrator but thia would f'10t preclude any party from seekintJ u~ent interim relief 

ftom the ordinary courts. Aeling 11'1 terrtit <!ff thi1 ~rovi&ior1 ih1bong f'Efferred the 

matter to the Arbitration Foundation of South Aftlca, lt reoalved a letter from th$ 

board on 13 October 2017 disputing the applicability of thEt arbitration clause on the 

grounds that only the ordinary courts havt juritdietio11 to review Eldmlni$tfati\le action 

under PAJA. Following an e,cchanc.e of corteepondan~ corteeming the arbitration, 

Thabong resolved that it was required to launch urgent proee6dlnga in this court, 

which It did on 8 November 2017. 

8. ihabong contends that the award of the tender was Irregular and unlawful, 

oontrary to the expreas provisions of the NG Aot and in contravention of the 

ovel'r'iding principle of legality. This c.ontentton is based principally on the fact that 

since 19 August 2014 tfle third respondent. the Minister of Trade and Industry ("the 

Minister"), has not apPointed a National Gamblihg Board and thus there exists no 

entity lawfully empew&red to award the tender. In addition, Thabong maintains that 
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there were lrregulatitiet in the tender ubmttted by Route Monitoring Which should 

have rendered its bid (proposal) non·r&sponsive and exclud~ from consideration for 

evaluation. 

9. Section 64 of the NG Ad provides that the National Gambling Board, as 

established under the National Gambling Act, 1996 (repealed by the NG Act) is 

retained under the NG Act and Is a juristic person. The board has the various pawers 

and duties as spelt out in section 65 of the NG Act. These Include moniblring and 

Investigating the issuing of national licences, the evaluatien of compliance and the 

like. Importantly, for pM&ent purpotes1 teetlan S5(1)(t:i)(ii) Obllget ahd empowers the 

board to establish and maintain th~ NCf:MS in aet;'t>rdantle with settion 27. 

1 O. Sttetion 67 of the NG Ad provides for the coMposition of the board consisting of 

a Chairperson and a Deputy Chairperson. not more than three other n\embets 

appointed by the Minister and four other membera, one of each da$ignt=.1ttki 

respectively by the Mi11lstera of Trade & lhdustry, F=lnance, Safety & ~cority #Ind 

Social Development. These board fnembem serve untjl !iubstft.tmkl by tht\ Minllter 

who designated that member. Consequentty the board must ecmpriae the members 

referred to in section 67(1), with the need mr substitution in the event of any member 

standing down. 

11. The board is required (in consultation with the Mihister) to appoint a suitably 

qualified and experienced person sa Chmf Executive Offiear (ClilO) whO is subject to 

the direction and control of the board and resr,onslbte tor all financial administratiVe 

responsibilities pertaining to the funetlona of the board,4 

12. It is cleat frOm these ptovisions that the board @ required to petfonn vital 

oversight and monitoring of the gambling industryi through lts own actions and 

through the CEO, who is responsible to the board. 

13. In their answering affidavits, the Minister and Kongwa explain that the Minister 

dissolved the board on 19 Augugt 2014 after the 1usp&nsion and resignation of its 

• Section 73(1)(a) of the NG Aot 
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members on the basis of allegations of irregularity. The CEO had resigned before 

this in March 2014. In response to these developments. the Minister, on 3 

September 2014, seconded Ko1)gW8 and another official, Mr Baleni, to the National 

Gambling Board and appointed them as 11<»-administtators". At the time of the 

secondment, Baleni was employed as the Chief Operating Officer for the Consumer 

and Corporate and regulatory Division of the Department e>f Trade and Industry, and 

Kongwa was employed as Chief Director, Legal Services. 

14. The Minister appointed the co-administratoti in terms of $eotion 16(3) of the 

Public Service Act' (1he PSA") which permits the Minister or the Director-General to 

second an employee to any organ of state for a particular service or period. The 

Minister says that the co-administrators were also designated as the accounting 

authority of the board In tenn• of sectk>n 49 of the Public Finance Management Act6 
("the PFMA"). The relevant part of section 49 of the PFMA provides: 

•(1) Every public entity must have an authority which muet b-1 accountable for the purpotet of 

this At;t. 

(2) If the public entlty-

(a) has a board or other oontrollln(J Dady, that board or controlling body is the 

accounting authotity f'Or that entity; or 

(b) doe& not have a controlling body, the chief ex:eauti'le officer or the other person In 

charge of the public entity t; the accounting authority for ttiat publie entity unlelSS 

specific legislation applicable to that public entity detlgnatee another person as the 

accounting authority. 
(3) The relevant treasury, In &xeeptional Cireumatances, may approve or instruct that another 

functionary of a public entity must be the accounting authority for that pub lie entity." 

15. The National Gambling Board Is listed as a public entity in Schedule 3 of the 

PFMA. 

16. The appointment of Baleni and Kongwa was approved by National Treasury on 

28 November 2014. The appointment was rnltialty to last until 31 March 2015. The 

appointment of Kongwa has been extended twice. Mr Baleni resigned during April 

2015 whereafter Ms Kongwa continued as the sole administrator. 

5 Act 103 of 1994 
8 Act 1 of 1999 
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17. No new board has been appointed since 2014, despite the obligation imposed on 

the four Ministers to do so in terms of section 67 of the NG Act The Minister 

explained that the reason for not appointing a new boatd is that the previous board 

had s record of impropriety and in hia view the model under the Gambling Act 

requiring a board is obsolete, and legislati\te measures are being put in place to 

effect a chatige. 

18. Section 51 of the PFMA delimits the responsibilities of accounting authotitiet. 

They relate inter a/la to maintaining M"fective tysteni& of financial and risk 

management and intemal control, an apf)roptlate procurement and provisioning 

system which Is fair, equitable. transparent, competiti\le and QQst--effective and a 

system for properly evaluating all major ~pllill proj~. $$Ction 51(1)(h) of the 

PFMA provides that an accountlhg authority for a public entity "must comply, and 

ensure compliance by the public entity, with the provisions of this Act and any other 

legislation applicable to the public entity/ 

19. As mentioned, following evaluations by the 81:C and the BAC, Kongwa approved 

Route Monitoring as the preferred NCEMS c>perator and advised Route Monit(>ring 

accordingly. This is the decision eonstituting admlnistrati\fe action (as defined in 

PAJA) whiGh Thabong seeks to revi&w. 7 On 11 S8ptember 2017 Kongwa concluded 

an SLA with Route Monitoring. This further step was a consequence of her decision 

to award the tender to Route Monitoring, and tho p8rformance Of this contract would 

constitute the implementation of the award of the tender. 

20. Thabong contends that Kongwa exercised the power to award the tender on a 

construct based primarily on section 49 of the PFMA, which it sayg is em>neou&. The 

principle of legality requires that organs of state may act only In accordance with 

1 All the respondents Insist that ThabOng was obliged to review the Minister's appointment of Kongwa 
as administrator and accounting authority, and that it failure to do so Is fatal to lt8 case. I doubt that Is 
correct. Thabong seeks to review the decision which had direct, external impact upon it, namely the 
award Of the titnder to Route Monitoring, However, for reaaons that will become apparent, It is 
unnecessary to decide the polnt in the applieation fol' an Interim interdict, although it has some 
retevance to the questiOn of urgency. 



powers conferred upon them by law. 8 AQCOrding to Thabong, Kongwa was not 

authorised to act in the stead of the board in awarding and implementing the tender 

to Rou1e Monitoring. The suggestion that Kr;,ngwa was the duly appointed accounting 

authority for the board. it argues, is flawed. 

21. The Minister and Kongwa maintain that Kongwa acting as the sole administrator 

and the accounting authority is authorised by section 49(2)(b) of the PFMA and is 

therefore regular. Section 50(2) of the PFMA expressly envisages an individual (as 

opposed to a collective) being an accounting authority. It provides that a member o.f 
an accounting authority or, if the accounting authority is not a board or other body, 

"the individual who is the accounting authority', may not act in a way that is 

inconsistent with the responsibilities assigned to an accounting authority in terms of 

the PFMA. Thus, the PFMA explicitly contemplates an individual performing the role 

of an accounting authority. Moreover, in the event of any inconsistency between the 

NG Act and the PFMA, section 3(3) Of the PFMA provides that the PFMA Will prevail. 

The respondent$ thus submit that as the accounting authority Kongwa was Within her 

rights to exercise the powers in section 27(1) and (2) of the NG Act and in fact, in 

terms of section 51 (1 )(h) of the PFMA had a duty to do so. 

22. Thabong submits that the provisions of the PFMA must be interpreted dtfferet1t1y. 

In its opinion, if a statute such as the NG Act provides for a public entity to have a 

board, then only such board can be the accounting authority for that entity. Section 

49(2.)(b) of the PFMA, it reasons, only applies where the entity does not have a 

controlling body. in the sense that ther-$ is no statutory or regulatory provision 

making provision for a board, or the entity has not itsetf appointed a board. It argues 

that the provision cannot be invoked in circumstances like the present. Where the NG 

Aa expr&ssly requires bOth the appointment and the continuing existence of a board 

and the Minister removes or dissotves the board (which he is entitled to do) but 

deliberately fails to secure the appointment of a new board. comprising the members 
referred to in section 67(1) of the NG Act. 

8 Fedsure Life A8suffJ.OOfl LJmited & OthelS v Gfflater Johannesburg Transitional Metropolitsr) Council 
& others 1999 (1) SA374 (CC) at para 58; and Gerbe,-& Others v Member of the ExecutM1COUncll 
for Development Planning and Local GOV&mment, Gauteng, and Another2003 (2) SA 344 (SCA} tit 
para 35 
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23. The view of the Minister is that any absence of a board as a matter of fact (even 

in circumstances where this ha$ occurred as a result of the failure of the Minister to 

secure a replacement board) triggers section 49(2)(b) of the PFMA He maintains 

that this interpretation is supported by section 49(3) of the PFMA, which permits the 

relevant treasury, In exceptional circumstances, to approve or instruct that another 

functionary of a public entity must be the accounting authority for that public entity; 

whioh i$ what has happened here. Thabong submits this approaeh is subversive of 

the express provisions and purpose of the NG Act, which requires the continual 

existence of a board. It doubts that the malfeasanee of the previous board, $nd the 

Ministers opinion that the idea of a board being obsolete, can constitute "exceptional 

circumstances" justifying the non-appoihtment of a board for more than three years. 

24. In addition to its contention that the award of the tender was made illegally, 

Thabong challenges the merits of the award. In terms of section 217(1) of the 

ConstitUtion, read with section 51(1)(a)(iii) of the PFMA, the procurement of the 

NCEMS must be effected in a manner which is fair, competitive, ccst effective1 

transparent and equitable. The RFP contains stipulations that proposals which did 

not comply 'With certain provisions and directives would be considered non­

responsive and would not be considered for evaluation. The minutes of the BEC 

meeting held on 15 March 2017 reflect a measure of non-compliance by Route 

Monitoring in that i) it did not separate the bid prits calculations from the technical 

proposal as per requirement on the RFf:i; ii) it only initialled but did not complete and 

sign the provisional standard condition& of contract as per requirements of the RFP: 

and iii) all parts of the proposal were on one compact diSc not separated according 

to the various parts/envelopes. 

25. Thabong maintains that the consequence of this non..:eompliance should have 

been that Route Monltorlng's bid was knon-responslve• and should not have been 

considered for evaluation, as stipulated in paragraph 9.1.1 of the RFP. However, the 

resolution of the further meeting of the BEC held on 5 April 2017 recorded that Route 

Monitoring would be requested to sign the special conditions of contract "as the 

omission of the $ignature was not material" and that a decision was taken to proceed 

with technical functionality evaluation of Route Monitoring in phase 2 of the 
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evaluation process. At this same meeting it wa$ resotved to eliminate Paytronix and 

Thabong for their non-compliance with certain provisions of the RFP. 

26. The documentary record suggests that both the Bl:C and the BAC held the view 

that our law permits condonatton of non-compliance With peremptory requirements 

where condonation is not incompatible with the public interest and if such 

condonation is granted by the body in whose favour the provision was enacted. 

Thabong maintains that this is a mistaken approach. The acceptance by an organ of 

state of a tender Which Is not compliant with a request for a bid is usually an invalid 

act falling to be set aslde,9 and as a general principle an administrative authority has 

no inherent power to condone failure to comply with a peremptory requirement 

unle$s it has been afforded a discretion to do so.10 In Dr JS Moroka Municipality v 

Betram (Pty) Ltd 1 the SCA held that non...compliance with a peremptory requirement 

of a tender could not be condoned in the public interest. If no discretion is afforded to 

the functionary, then ft has none. Thabong therefore takes the position that the 

tender of Route Monitoring did not comply with the peremptory requirements 

contained in the RFP, Which should have resulted in the bid being considered non­

responsive and not open for evaluation. 

27. The respondents challenge these submissions on the basis that they fail to take 

account of the new approach to irregularities in tendering laid down more recently by 

the Constitutional Court in Allpay Consolidated Investment Holdings (Pty) Ud v Chief 

Executive Officer, South African Social Security Agency and Others: 12 There, when 

discussing ''the proper legal approach,~ the court held that the suggestion that 

"inconsequential irregularities" are of no moment conflates the test for irregularities 

and their Import. Non-compliance with a mandatory condition prescribed by an 

empowering provision is a ground of review under PAJA provided It is materiat.13The 
materiality of compliance with legal requirements depends on the extent to which the 

purpose of the requirementa Is attained. Froneman J put it as follows: 

9 Chairperson, Standing Tender COmmittH & Others v JFE Sape/a Electronics (Pty) Ud & Others 
2008 (2) SA 638 (SCA) at para 11 
10 Minister of Environmental Affairs and Tourism & Othets v Pepper Bsy Fishing (pty) Ud 2004 ( 1) SA 
308 (SCA) at para 31 
11 [2014) 1 All SA 345 (SCA) 
12 2014 (1) SA604 (CC) 
13 Section 6(1)(b) of PAJA 
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"The proper approach is to establish, factually, Whether an irregularity occurred. Then the 

Irregularity must be legaliy eveluabid to dstermlne whether It amounts to a ground of review 

under PAJA. This legal evaluation mu~t. where appropriate, take into account the materiality 

of any deviance from legal requirements, by linking the question of compliance to the 

purpose of the proviSion, btfore conoludlr.g that a revleW ground under ·pAJA has been 

established. 

Once that is done, the potential practical difficulties that may flow from declaring the 

administrative aotiOn constitutionally invalid must be dealt with under the just and equitable 

n!medies provided for by the Constitution and PAJA. Indeed, it may often be inequitable to 

require the r&running of Uie flawed tondor pro¢eSS if it can bo confidently predicted that the 

result wlll bs the same. 

Asses!ing the mmerialil'y 01 cooipliaoce with legs1 requiremants in our administrative laW Is, 

unfortunately, an exercise unencumbarad by excessive formality. It was not always so. 

Formal distinctions were drawn between ·mandatory' or 'peremptory' provisions on the one 

hend and 'dlreototy' ones on tho Other, ttie former needing strici compliance on pain of non­

validit'y, and the latter only substantiai compliance or even non--compliance. That strict 

mechanical approach has been discarded. Although a number of factors need to be 

considered In this kind of enquiry, the Clef'l\tel element le 10 link the question of compliance t:o 
the purpOSe of the provision. In this court O'Regan succinctly put the question in ACOP v 

Electoral Comrrlission as being 'whether what the applicant did constituted compliance with 

the statut:ory provisions viewed In the Ught of their purpose'. This is not the same as asking 

whether compllanm with tne proVislor.s Wi!I IN.d to a different result."
14 

28. Thus, the materiality of irregufarffies ls determined primarily by assessing 

whether the purposes served by the tender requirements have been substantively 

achieved.15 The respondents in the present case suggest that the alleged non­

compliance with the requirements was not material in that the purposes of the 

requirements were not thwarted. But they a!so contend that the RFP gave the 

accounting authority a discretion to condone any irregularity. ihus in clause 5.1.1.2 

the board reserved the right to reject any bid which does not conform to instructions 

and specifications detailed In the RFP. In terms of ciaus& 6.1 .2 the board is· required 

to undertake a thorough, detailed evaluation of all bids and "to faeilitate this process, 

bidders may be required to provide additional information in writing that ctariftes 

14 At para 28-30 
16 At para 58 
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particular aspects of their bid. Likewise clause 8.3.1 provides that to assist in the 

examination, evaluation and comparison of bids, the board may, at its "discretion, 

ask any bidder for clarification of the bidder's bid, including breakdowns of the prices 

and other information that the NGB may require". It goes on to stipulate that the 

request for clarification and the response shall be In writing or by fax or email, but no 

change in the price or substance of the bid shall be sought, offered, or permitted 

except as required to confirm the correction of arithmetic erto_rs discovered by the 

board in the evaluation df the bids. And finally clause 8.5.2 provides that a 

"substantially responsive" bid is one which conforms to all the terms, conditions, and 

specifications of the RFP, without material deviation or reservation." The 

respondents tontend that the record shows that the irregularities were not material 

or that condonatlon of the irregularities of Route Monitoring's bid was granted fairly in 

accotdance with the appropriate discretion. 

29. Thabong complains that the stance taken towards its bid was less generous. In 

the record of the first meeting of the BEC, concerns were raised about: i) reference 

letters made out to Zonke Monitoring Solutions (ZMS) and to Bidvest Monitoring 

Solutions, from which the SEC could not establish any relationship between 

Thabong and those entities; ii) the requisite letter of certification submitted was made 

out to ZMS and not Thabong; and iii) Thabong having submitted a tax clearance 

certificate made out to Bidshelf 81 , the name used before changing to Thabong 

Monitoring Solutions. At the following BEC meeting held on 5 April 2017 a legal 

opinion was apparently presented which advised that: i) the reference letters issued 

to Zonke could be accepted as those of Thabong as Thabong explained in its 

company profile that Zonke's staff would move to Thabong as shareholders and 

employees; ii) Thabong could be regarded as Zonke in a different name, although 

the company profile did not provide sufficient documentary proof of the exact 

relationship between Thabong and Zonke; and iii) that in accordance with the 

principles of fairness, Thabong should be given an opportunity to augment its bid. 

However, the SEC concluded that Thabong could not be asked to supplement its bid 

because no link could be established between Thabong and Zonke. 

30. Thabong therefore claims that the difference in the approach of the BAC and the 

BEC to the respective tenders of Thabong and Route Monitoring was unfair. tn the 
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case of Route Monitoring, the BEC was prepared to condone non-compliance with 

possibly a peremptory requirement, but declined to pettnit an opportunity to Thabong 

to clarify itS re!ationshlp with Zonke, indicating a lack of impartiality and procedural 

fairness. 

31. Kongwa reiterates in her an&wering affidavit that Thabong failed to ftJmish 

reference letters relating to rt, but instead submitted those relating to Zonke and 

Bidvest Monitoring Solutions ("BMSj . It did not explain its relationship with Zonke 

and BMS. Zonke will in fact cease to exist upon its contract terminating on 20 

December 2017. This, according to Kongwa. was a fatal failure of Thabong's bid. It 

was not something that could be condoned or where eorrected because it was 

material as it reJated to it$ structure as a juristic person. 

32. Thabong accordingly submitted that it has demonstrated a strong prima facie 

right to have the award of the tender to Route Monitoring set aside on review. It does 

not state that it Is inevitably entitled to be the successful tenderer. It asks merely to 

be permitted to participate in a tender proce&S, subject to the statutory oversight and 

control of a duty constituted board, and to have its bid adjudicated in a manner which 

is fair and impartial, as requited by section 217(1) of the Constitution read with 

section 51{1)(iii) of the PFMA. However, before turning to whether Thabong has 

eMablished the requisites for the grant of an Interim interdict, It is necessary to 

comment briefly on the question of urgency. 

Urgency 

33. Thabong has not made out a compelling case for urgency. ihere is nonethelesS 

an inherent measure of urgenoy in the fact that the tender wiU be finally implemented 

on 21 December 2017. But, as the respondents rightly point out, there is undeniably 

an element of self-created urgency in this case. 

34. Thabong became aware of the tender award on 4 September 2017 and only 

launched its application more than two months later on 4 November 2017. Some of 

the delay is attributable to it first pursuing the arbitration route which it legitimately 

assumed it was obliged to do In terms of the RFP. Still, Thabong did not pro<:eed 
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with the arbitration expeditiously. Its erstwhile attorney wrote to the board on 

5 September 2017 and requested reasons Why its bid was unsuccessful. The board 

responded to this query on 11 September 2017, Indicating (somewhat unreasonably) 

that it would provide reasons within 90 days. Thabong could have referred the matter 

to arbitration at that date. Instead, on 21 September 2017 (ten days later) It sent 

correspondence to the other bidders indicating that it wished to proceed with 

arbitration. Thabong only initiated the arbitration on 1 O October 2017, a month after 

the board responded to Its query. The delay in this regard is not adequately 

explained on the papers. On 13 October 2017 the board and Thabong exchanged 

further correspondence. More than two weeks later, on 27 October 2017, Thabong 

abandoned the arbitration. No explanation is provided for this delay either. Thabong. 

as stated, only fifed its application on 8 November 2017. That delay Is also not 

explained, particularly in light of the fact that much of the preparatory work had 

already been done in referring the rrtatter for arbitration. The matter accordingly was 

needlessly delayed and the urgency is to some 8xtent of Thabong's own making. 

35. The respondents oontend furthermore that Thabong was obliged to bring a 

review much earlier; either when it que$tioned the authority of Kongwa in late 2016 

or when she issued the RFP in early 2017. If that is correct, the application for review 

would be time barred in terms of section 7(1) of PAJA which requires proceedings for 

judicial review to be instituted not later than 180 days after the date on which the 

person concerned became aware of the relevant administrative action. The 

respondents maintain that since the relevant administrative action was either the 

appointment of Kongwa or the issuing of the RFP, the review application is time 

barred and the application for an interim interdict consequently cannot be entertained 

as urgent 

36. The submission, in my view, is not sustainable. The relevant part of the definition 

in section 1 of PAJA defines administrative action as a decision "Which adversely 

affects the rights of any person and which has a direct, externat legal effect". The 

requirement that a decision have a direct, external legal effect means that the 

decision must entail a determination or deprivation of the rights of an affected person 

that has some immediacy or finality. If a decision has involved several steps taken by 

different authorities and ~nly the last has direct impact on the rights of the affected 
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person, all previous steps lack direct effect, and onty the last decision may be taken 

to court for review. The idea is to concentrate judicial review pragmatically on final 

decisions of immediate consequence instead of allowing or requiring challenges to a 

series of preliminary or intermediate decisions.16 The decision which adversely 

affected Thabong, and had a direct, external legal effect on it, was the award of the 

tender. Thabong acquired knowledge of that decision on 4 September 2017 and the 

question of urgency must be assessed with reference to that date. 

37. Despite the absence of a full explanation for the various delays and the 

insufficiency of the reasons advanced by Thabong in support of urgency, I am 

satisfied on balance that the matter should be heard. Given the intricacy of the 

matter, the delays were not inordinate. the matter is complex, the issues at stake 

are important and the interests of Justic& require a decision to be rendered. To my 

mind, these considerations are sufficient to permrt leniency and justify hearing the 

matter as urgent. 

The requisites for an Interim interdict 

38. The requisit.es for the right to claim an interim interdict in our law were 

authoritatively establiShed in Setloge/o v Setlogelo.17 They are: i) a prims facle right 

even if it is open to some doubt; ii) a reasonable apprehension of irreparable and 

imminent harm to the right if an interim interdict Is not granted; iii) the balance of 

convenience must favour the grant of the interim interdict; and iv) the applicant has 

no other satisfactory remedy. In the exercise of the judicial discretion to grant an 

interdict these requisites are not judged in Isolation but in conjunction with one 

another.18 

39. Courts, howevet, grant temporary restraining orders against the exercise of 

statutory powers by organs of state only in exceptional cases when a strong cafSe for 

16 Rainer Pfaff & Hotger Schneider: AThe Promotion of Administrative Justice Act from a German 
e_erspective" (2001) 17 SAJHR 59 at 70ft; and C Hoexter: Administrative Law in South Africa 2Q4..205 
17 1914 AD 221 at 227 
18 Eriksen Motors (Welkom) Ltd v Protea Motors 1973 (3) SA 685 (A) at 692C - G 
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that relief has been made out. 19 This general principle weighs heavily in assessing 

the balance of convenience in applications seeking to interdict the exercise of 

statutory powers. In National Treasury and Others v Opposition to Urban Tolling 

Alliance and Others, 20 Moseneke DCJ clarified the applicable principles as follows: 

MSimilar1y, when a court weighs up where the balance of convenienoe rests, it may not fail to 

consider the probable Impact of the rutralnlng order on the constitutional and statutory 

powers and duties of the stst.e functionary or organ of state against which the intetim order is 

sought. 

The bal&nce of convenience enquiry must now carefully probe whether and to what extent the 

restraining order will probably Intrude into the exclusive terrain of another branch of 

Government The enquiry must, alongside other relevant harm, have proper n,gard to what 

may be called separation of powere harm. A court must keep in mind that a temporary 

restraint against the exercise of statutory powers well ahead of the final adjudication of a 

cJalmant's case may be granted only in the dearest of cases and after a careful consideratfon 

of separation of powers herm." 

40. Froneman J, in a concurring minority judgment, preferred not to locate the 

enquiry within the ordinary tempcrary interdict requirements but rather as a distinct e 

priori question asking whether national legislative or executive power will be 

transgressed by a temporary interdict; thus recognising the possibility that separation 

of power considerations may play a limited part in ordinary administrative action, 

unaffected by national executive policy issues.21 

Prima fac/e right 

41. Thabong asserts that it has established a strong prlma facie right "to have the 

award of the tender to Route Monitoring set aside on review". It maintains that it has 

the right to participate in a tender proa,ss, subject to the statutory oversight and 

control of a duly constituted board, and to have its bid adjudicated in a fair and 

Impartial manner and in accordance with the relevant legal prescripts. 

10 National Treasury and others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223 
~C) para 44; and Gool v MlniSter of Justa and Another 195!5 (2) SA 882 (CPO) at 688F and 6898-9 

2012 (6) SA 223 (CC) paras 48-47 
21 At paras 88-90 . 
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42. Mr. Antonie SC, who appeared for Route Monitoring, cautioned the court when 

determining Whether a prima facie right has been established not to trespass on the 

task of the review court by pronouncing too definitively on the merits of the review 

sought under Part B. The admonition is well made. Suffice it to say, given the 

countervailing arguments In relation to the powers of an accounting officer under the 

PFMA, the perhaps immateriality of the deviations in Route Monrtoring's bid, together 

with the possible non-compliance of Thabong' s bid, the alleged prima facie right is 

open to more than some doubt. Moreover, the prima facie right a claimant must 

establish is not merely the right to approach a court in order to review an 

administrative decision. As explained by the ConstitutionaJ Court in National 

Treasury, quite apart from the right to review and set aside impugned decisions, an 

applitant must demonstrate a prima facie right that is threatened by an impending or 

imminent irreparable harm. A right to review an impugned decision often will not 

require any preservation pendente lite, 22 

43. Routine Monitoring contends that Thabong relies entirely on its right to review 

and a concern that the review court will have to take into account the fact that the 

tender has been implemented. Thi$ is not entirely true. Thabong asserts the right to 

participate in a procurement process managed by a board comprised and 

representative of the different special Interests designated in the provisions of 

section 67 of the NG Act. However, it is correct that Thabong essentially challenges 

the manner in which the decision was made and seeks reconsideration by a property 

constituted board, Which may, after further consideration, still award the tender to 

Route Monitoring. The review court moreover may find that despite any proven 

Illegality it may not bs just and equitable to order the re-running of the tender and 

may merely remit the matter for a fresh decision. 

44. Thabong therefore does not have a strong prlma facie right to have Route 

Monitoring removed and for it to be substituted as the successful tenderer. and 

accordingly it cannot be said that this case is one of the strongest or clearest of 

cases justifying the exceptional interdict of an exercise of statutory powers. In the 

circumstances, I am reluctant to conclusively evaluate the review grounds in order to 

22 National Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223 
(CC} para 50 
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make a definitive finding on the existence of a prima facie right. Luckily, given the 

outcome I reach on the other ground$, I need not resolve the issue and may assume 

Without deciding that Thabong has established a prima facie right. 23 

Irreparable harm 

45. Thabong must also establish that it would suffer, or that it runs the real risk of 

suffering, irreparable harm If an interdict Is not granted. The term •irreparable" 

implies that the effects or consequences cannot be reversed or undone for instance 

by an order that would effectively rescind the harm that would ensue should the 

Interim order not be granted. The only harm apprehended by Thabong is that if 

Interim relief is not granted the review court will have to take into account the fact 

that the operation of the NCEMS was handed over to Route Monitoring. I agree with 

the respondents that this does not constitute irreparable harm. Upon hearing the 

matter the review court will have the power to make any order that is just and 

equitable and to remit the matter to the board. My harm Thabong suffers in the 

interim will be nett.her permanent nor irreversible. 

The balance of convenience 

46. The requisite of the balance of convenience recognises that in an application for 

a temporary restraining order there will invariably be at least two competing interests. 

And those interests are inextrteabty linked to the harm a respondent is likely to suffer 

in the event of the order being granted and the harm likely to be suffered by an 

applicant if the relief sought is not granted. 24 

47. Thabong alleges that the balance of convenience is in its favour because it seeks 

to prevent patent unlawful conduct and has strong prospects of success. The 

question of legality is only one factor that this court may take into account As 

discussed earlier, the court should not lightly Interfere with the decisions of the other 

anns of government or those of administrative bodies. The affairs of state are better 

23 See National Treasury and OthiJrs v Opposition t.o Urban Tolling Alliance and Others 2012 (6) SA 
223 (CC) para 52 
2A City of Tshwane Metropolitan Municipality v Afriforum snd Another 2016 (6) SA 279 (CC) para 62 
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conducted when due deference is shown by one braneh to another, albeit without 

undue self-restraint. This is particulariy so in a matter where the objection is limited 

to a claim that the tender was not considered properly. The review court granting any 

relief after finding a reviewable irregularity will be in a position to take into account alt 

relevant interests, Including those of the successful bidder and the public interest. 

48. Route Monitoring has concluded or is in the process of finalising various 

contractual arrangements to give effect to the tender including: i) a new !ease 

agreement for the premises from which it will operate the NCEMS with a rental 

liability over three years in excess of R7 million; ii) an agreement to refurbish the 

leased premises at a cost exceeding RS million; Iii) a contract in excess of R5.5 

million to secure the services of consultants for the setting up and transitioning the 

NCEMS; iv) a 24 month contract with Internet Solutions for the hosting of the 

NCEMS at its premises at a total cost in excess of R7 million; v) a disengagement 

agreement with Zonke whereby it has paid Zonke over R 1 million to acquire use of 

the routers owned by Fastnet that connect the site data loggers on each limited pay­

out machine to the NCEMS; and vi) a 5 year agreement with Fastnet for the 

provision of wireless data 88Nlces at a cost of at least R367 7 45 per month, or over 

R22 million over the five year period. 

49. Route Monitoring has. also committed to replacing approximately 782 routers with 

Fastnet Routers at a cost of about R350 000 and has incurred costs in the sum Of 

more than R16 million in procuring the necessary software, hardware and 

establishment costs. tt furthermore has secured the services of a number of Zonke's 

employees, who have accepted written conditional offers of employment. These 

costs do not include the R28 million that Route Monitoring spent in participating in 

the tender process and preparing its bid. 

50. Zonke's contract tenninates on 20 December 2017 and will not be renewed by 

the board. On that date Zonke's agreement with Fastnet (which has not been cited 

as a party to these proceedings) will terminate and Zenke will be unable to receive 

data from the limited pay-out machines. That data will be sent to Route Monitoring 

instead. The result is that the entire NCEMS may become inoperative, to the 

detriment of the industry and the public at large. 
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51. Route Monitoring hae accordingly demonstrated that ft wlll be lignlftolntly 
prejudiced ahOuld the Interdict be granted. It ha been put to ooneidetlble ...,... 

in order to prepare to operate tho NCEMS. The handover prooeu la •lmoat 

complete. ihe delay of Thabong in bringing tha application hn ffiONte)vtr 

exacerbatod ffie potential and actual prejudice. 

52. In the light Of thia uncontroverted evidence, there can be llttle dount that the 
balance of convenience favours Route Monitoring. Any ptsJudlce 1'habong rttay 
tuffer al'i$ing from any illegality or unfalniW in the tendering procasa ia o.atwliGhtd 
by the impact an lnterlm Interdict would havo or, the far11d\lanoad hand over 
arrangements. For tf'lat reason 1,c,,. the lt\t4'rtm interdiffl IOt.tght at the ~ hour 
must be refu-.d. 

The order 

53. In the l)remil&a, the apptbltien in tttrm• of Patt A cf tha t181tei of motion la 
dtami&Md With cosbi, 8WCh CMW ta Inell.Ide the ~ M twO cou.-1 Wheftl 

. .,, .... ~ JR ... rphy . . 
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