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[1] This is an appliclation firstly for a mandamus order to compel the respondents
to forthwith issue to the applicant the prescribed forms NLA g8' and NLA 9°

registration certificate Tﬂ respect of the applicant’'s application as a distributor in

59 of 2003 (“the Liquor Act”) for its business known as Ultra
Distributors Klerksdorp, and secondly, an interim order authorizing the applicant to
distribute liquor in re#pect of its business until the forms NLA 8 and NLA 9

terms of the Liquor Act

registration certificate has been issued.

[2] At the hearing of this application the applicant’'s counsel® abandoned the

second prayer for an in}erim order authorizing the applicant to distribute liquor. The
only issue to be determ ned is therefore the mandamus order.

3] The application (was initially set down to be heard in the urgent court on
1 December 2016 but was struck off the roll, with costs for lack of urgency.

[4] The applicant has applied to be issued with a certificate as a distributor in
terms of the Liquor Act on 29 July 2016 and was given a condition to provide the
second respondent with a police clearance certificate on the person of the sole

member of the applicant. The applicant does not accept this condition.

[5] The process of the application for a registration certificate as a distributor can
be summarized as follows:
51 A prospedtive applicant desiring to be registered as a distributor must
submit the requi red documentation, the NLA 14 form, soliciting the details of
the applicant and the address of the premises, details of the person or entities
with interest in the matter, their existing interest in the liquor trade, Black

Economic Empowerment, job creation, etc.;

26689 of 17 August 2004 as a ended.

2 Registration Certificate in terins of the National Liquor Regulation, 2004 published in GN R980 in GG 26689 of
17 August 2004 as amended.
3 pdvocate L A Pretorius.

* Application for Registration Fprm in term so the National Liquor Regulations, 2004 published in GN R980 in
GG 26689 of 17 August 2004 a3 amended.

! conditions of Registration Fc:v}m in terms of the National Liquor Regulation, 2004 published in GN R980 in GG




52 The second respondent must peruse the application on behalf of the
Minister (“the first respondent”) and will issue the NLA 6° form specifying the

proposed conditions of registration suggested by the Minister,
53 The applicant may elect to accept or refuse the proposed conditions by

filing the NLA 78 form. If the applicant chooses to accept the conditions then
the second respo dent must issue an NLA 8 form with a final statement of
conditions of registration;

54 Should the applicant refuse the proposed conditions (as is the case in
this matter), the applicant must give reasons for the rejection. The first
respondent must then consider the reasons submitted by the applicant and
may refuse to r{agister the applicant, if it has not responded or finally

determine the coriditions to be imposed and register the applicant7.

[6] In casu, the ap licant was given the proposed conditions (NLA 6) which
included the condition thiat:
“The applicant sho |d provide the National Ligquor Authority with the police clearance
certificates for the Difectors in the entity annually”.
The applicant responded by objecting to the condition on the basis that the condition
is contrary to the Liquor Act and the regulations as well as a decision of the High
Court. In this regard the applicant relied on the case of Marius Blom Incorporated

and Another v The Minister of Trade and Industry and Others®.

71 In rejecting the imposed condition, the applicant's application falls under the
provisions of section 13{7)(P) of the Liquor Act which provides as follows:

“f an applicant who has received a proposal of conditions-
(a) consents to the gondition being imposed, the Minster must register the applicant, subject

only to the conditions as proposed; or
(b) does not respond, or responds but does not consent {0 the proposed conditions, the

Minster must co sider any response submitted by the applicant and may-
(i) refuse to register the applicant, if it has not responded; or

> proposal for Conditions of Re istration Form in terms of the National Liquor Regulations, 2004 published in
GN RO80 in GG 26689 of 17 August 2004 as amended.

5 consent to, or refusal of, pro osed Conditions of Registration Form in terms of the National Liquor
Regulations, 2004 published in GN R980 in GG 26689 of 17 August 2004 as amended.

7 section 13 (7)(b) of the Liquof Act.

8 Case number 57147/2014 (the Risk Rock Trading matter)
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Mandamus
[11] This application is brought in terms of section 6(2)(g) read with section 3(a) as
well as section 8(2)(a) pf the Promotion of Administrative Justice Act 3 of 2000

(“PAJA’). These relevank sections provide as follows:
“6 Judicial review of administrative action

(1)

(2) A court or tribunal|has the power to judicially review an administrative action if-
@ - (®--
(g) the action concerT ed consists of a failure to take a decision;

(=) -

(3) If any person religs on the ground of review referred to in subsection 2(g), he or she may

in respect of a failure to take a decision, where =

(a) (i) an administratgr has a duty to take @ decision;
(ii) there is no law that prescribes a period within which the administrator is required to
take that decision and
(iii) the administra*or has failed to take decision,
institute proceedings in a court or tripunal for judicial review of the failure to take the
decision on the grpund that there has been unreasonable delay in taking the decision”.

“g Remedies in pm\ceedings for judicial review

(1)..-

(2) The court or tribunal, in proceedings for judicial review in terms of section 6(3), may grant
any order that is justjand equitable, including orders-

(a) directing the taking of the decision;

(b) ...
¢ J

(d)asto costs”.

[12] The applicant in pasu applied to be registered as a distributor in respect of its
premises by lodging the NLA 1 form and it is submitted on the applicant’s behalf that
the application complied with all the statutory requirements of the Liquor Act and the
regulations thereto. Th second respondent acknowledged receipt of the application

and issued the NLA 6 form, @ notification of approval which also lists the proposed
conditions which will apply to the registration and called upon the applicant to

comment on the conditions or to accept same.

[13] Subsequent to ne lodgment of the application, the applicant found out that

the respondents’ on-ling system indicated that the application was incomplete in that



a police clearance certilicate on the person of the sole member of the applicant was
not submitted. In this regard the applicant submits that the Liquor Act and the
regulations thereto do| not require that a police clearance certificate must be

submitted when applying for registration as a distributor.

[14] The applicant ubsequently lodged the NLA 7 form and thereafter, the
respondents issued a NLA 8 form being the conditions of registration from which the
annual filing of the poli¢e clearance certificate was made a condition. The applicant
submits that the NLA 8 form was incomplete'.

[15] On 16 September 2016, the applicant notified the respondents that the NLA 8
form was incomplete and requested the respondents to submit the complete NLA 8
form together with NLA 9 registration certificate. The applicant also paid the final

registration fee of R2000.00, required when registration is finalised.

[16] As mentioned apove, the respondents’ case is that it had the authority to
require the applicant to ubmit a police clearance certificate and the respondents rely
on section 13(7)(b) of the Liquor Act, to support this submission. The respondents
also contend that the pplicant has failed to properly challenge the administrative
decision of an imposition of the condition in terms of a proper review application,
instead of a final interdict, to compel the respondents to issue it with a registration

certificate as a distributor.

[17] ltis the applicar#t's contention that the Minister must simply issue the NLA 8
form with the final congditions decided on (in casu, the police clearance certificate)
and the NLA 9 registratjon certificate, and only then can an applicant decide whether
it will accept the conditions or whether it wishes to take any of the imposed
conditions not acceptable, on review. It is argued by the applicant that only then has
the administrative de hision, regarding the registration and the conditions of
registration been finally| taken after which the applicant can decide whether it wishes

to take any of the impo%ed conditions on review.

10 pecord pages 45 to 48, Annexure il
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the administrative dec sion, regarding the registration and the conditions of

registration, been finally taken.

[25] In casu, the resppndent sent an incomplete NLA 8 form to the applicant and
refused to issue the pre%cribed complete NLA 8 form containing the final conditions.
The respondent further railed to issue a NLA 9 form registration certificate, which is
the prescribed decision |process in terms of the Act and regulations. This is in my
view, accordingly neces itates an application for a mandamus order to have the final
registration and conditiohs (forms NLA 8 and NLA 9) issued, whereafter the applicant

can consider and decide whether to initiate review proceedings or not.

[26] |am satisfied that the applicant has made out a proper case to demonstrate
an unreasonable delay| by the respondents in issuing the complete NLA 8 form

together with the NLA 9 [registration certificate.

[27] | therefore make the following order:
1. The respondénts are directed forthwith to issue to the applicant, the
prescribed forms NLA 8 and NLA 9, in respect of its application for its
business to be khown as Ultra Distributors Klerksdorp and to be situated on
the remaining extent Erf 1677, Klerksdorp Ext 5, being Shop 2, Westem
Bazaars Centre, Chris Hani Road, Klerksdorp, Reference number 1263;
2. The responde’nts to pay the costs of this application on a party and party

scale.

-
DS Nf.EFE /
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